BLACK DIAMOND CITY COUNCIL MINUTES

June 2, 2016
Council Chamber, 25510 Lawson Street, Black Diamond, Washington

CALL TO ORDER, FLAG SALUTE:

Mayor Benson called the regular meeting to order at 7:00 p.m. and led us all in the Flag
Salute.

ROLL CALL:

PRESENT: Councilmembers Deady, Morgan, Edelman, Weber and Pepper.
ABSENT: None

Staff present were: Seth Boettcher, Public Works Director; Barbara Kincaid, Community
Development Director; Jamey Kiblinger, Police Chief; Yvonne Ward, Emergency City
Attorney and Brenda L. Martinez, City Clerk.

APPOINTMENTS, ANNOUNCEMENTS, PROCLAMATIONS AND
PRESENTATIONS: None

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
that the City of Black Diamond hereby censure for the reasons set forth in the handout
Councilmember Erika Morgan for violation of her duty to the citizens of Black Diamond to
obey all laws; for willful interference with government operations; for dereliction of her
duty; for violation of the oath of office; and violation of the Open Public Meetings Act.

VOTE: There was a tie vote of 2-2 (Weber, Pepper). Mayor Benson broke the tie with an
affirmative vote. Motion passed 3-2 (Weber, Pepper).

Point of order was called by Councilmember Pepper. Mayor Benson ruled her out of order.

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
that the City of Black Diamond hereby censure for the reasons set forth in the handout
Councilmember Brian Weber for violation of his duty to the citizens of Black Diamond to
obey all laws; for willful interference with government operations; for dereliction of his
duty; for violation of the oath of office; and violation of the Open Public Meetings Act.

VOTE: There was a tie vote of 2-2 (Morgan, Pepper). Mayor Benson broke the tie with an
affirmative vote. Motion passed 3-2 (Morgan, Pepper).
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Point of order was called by Councilmember Weber. Mayor Benson ruled him out of order.

Point of order was called by Councilmember Pepper stating this item is not on the agenda.
Mayor Benson ruled her out of order.

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
that the City of Black Diamond hereby censure for the reasons set forth in the handout
Councilmember Pat Pepper for violation of her duty to the citizens of Black Diamond to
obey all laws; for willful interference with government operations; for dereliction of her
duty; for violation of the oath of office; and violation of the Open Public Meetings Act.

VOTE: There was a tie vote of 2-2 (Morgan, Weber). Mayor Benson broke the tie with an
affirmative vote. Motion passed 3-2 (Morgan, Weber).

Councilmember Edelman read the entire censure document into the record, which are
attached and incorporated into the minutes.

City Attorney Ward explained how the deciding vote was cast on the censures. She
distributed to Council two reports she prepared. The first issue she addressed was the
Committees under Resolution 16-1069 (attached). She noted it up to the Mayor to decide
whether to enforce the committee structure as proposed in Resolution 16-1069. She
stated her recommendation which is also consistent with the recommendations of the
prior City Attorney is that it’s illegal and that you would have a duty to not do so, but the
choice is the Mayor’s.

Mayor Benson noted she already looked at this option and has cancelled any further
committee meetings set up under 16-1069.

City Attorney Ward discussed the second issue of Resolution 16-1069. She noted stepping
in as emergency City Attorney with a limited purpose. However, it was impossible to
maintain city business with the continuing conflict of the Council rules. She discussed
emails sent to her by private citizens and from the City’s server. She continued to discuss
her findings from these emails. She also noted that under the OPMA (Open Public
Meetings Act) actions taken in violation of that law are null and void. In closing, she noted
her conclusion is that Resolution No. 16-1069 is illegal on three basis which is outlined in
her findings and conclusions (attached).

Mayor Benson stated she is not going to enforce 16-1069 and should revert to the old rules
that have never been challenged.

City Attorney Ward also mentioned that all of the Mayor’s decisions were done on the

advice from legal counsel as well as Councilmembers Deady and Edelman not attending the
committee meetings.
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At 7:27 p.m. Mayor Benson recessed the meeting for an executive session as authorized by
RCW 42.30.140(4) to discuss collecting bargaining. The session is expected to last 15
minutes. She reminded Councilmembers to take nothing with them to the session.

Mayor Benson called the meeting back to order at 7:42 p.m.
CONSENT AGENDA:

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
to accept the consent agenda. Motion passed with all voting in favor.

The Consent Agenda was approved as follows:

1) Claim Checks — May 19, 2016 - No. 43513 through No0.43568 and EFTs in the
amount of $788,969.40 and June 3, 2016 — No. 43569 through No. 43604 (void
43473) and EFTs in the amount of $67,559.11

2) Payroll — April 29, 2016 - No. 18819 through 18837 and ACH Payments in
the amount of $260,911.07 and May 31, 2016 — No. 19137 through No
19155 (void 19148) and ACH payments in the amount of $258,221.20

3) Minutes — Joint Special Council/Planning Commission Meeting of April 12, 2016

PUBLIC COMMENTS:

Kristen Bryant, Bellevue spoke to Council.
Attorney Yvonne Ward spoke to Council.
Angelina Taylor, Port Orchard spoke to Council.
Carol Lynn Harp, Black Diamond spoke to Council.
Tom Ekberg, Black Diamond spoke to Council.
Attorney Yvonne Ward spoke to Council.
Darrel Bryant, Black Diamond spoke to Council.
Bob Edelman, Black Diamond spoke to Council.
Peter Keleman, 101 Pines spoke to Council.
Judy Carrie, Auburn spoke to Council.

Brian Derdowski, Issaquah spoke to Council.
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Brock Deady, Black Diamond spoke to Council.

Matthew House, Puyallup, representative of Teamsters 117 spoke to Council.
Robbin Taylor, Black Diamond spoke to Council.

Attorney Ward, spoke to Council.

Councilmember Weber asked for clarification from Ms. Taylor; if she said Councilmember
Pepper and Weber went to Talmadge? He wanted to clarify that he has not spoken with
Talmadge, Fitzpatrick or any other law firm.

PUBLIC HEARINGS:
4) AB16-034 — 2017-2022 Six Year Transportation Improvement Plan

Mr. Boettcher discussed the changes in the Six Year TIP from last year. He noted the big
change is adding all the capacity adding projects under the recommendation of former City
Attorney Carol Morris. He also noted adding more projects in the maintenance category
and this is more than can be accomplished and it was to show the needs of our streets and
also for TIB to see which projects might rate the best. He discussed the map outlining the
projects that have been accomplished the past six years. He noted tonight is to take public
comments and a workstudy will be held next week. He noted minor edits or clarifications
the plan will be prepared for adoption at the June 16 meeting. If there are substantive
changes there might need to be another public hearing.

Mayor Benson opened the public hearing at 8:27 p.m.

Kristen Bryant, Bellevue noted looking at the information and finds it useful to find a
summary of all the projects. She discussed it would have been nice to see what the
projects are in detail and in the funding area it would be nice to see the breakdown. Her
request is how more information regarding the plan can be available. She discussed one of
the projects which could have implications for traffic in the future, however, and requests
to make additional comments once the additional information is provided.

Brian Derdowski, Issaquah/Bellevue commented on this hearing taking into account what
is happening with the update of the Comp Plan and those two should be intergrated. He
noted a way to do this is to hold the public hearing open and can be done by a
Councilmember making a motion to hold the hearing open and written comments can be
provided for additional detail to inform the process.

Morgan Frans, Black Diamond noted it being exciting to see the new things that are going
to happen. She discussed the two intersections that are shown on the map and her hope is
in the future it could be one consolidated intersection instead of two right next to each
other. They are number 8 and 11.
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Public Works Director Boettcher commented that staff is aware of the two intersections
and an interim solution is signals to allow better traffic movement. Ultimately in the
Comprehensive Plan the City is planning on realigning the intersections to an even greater
degree of separation.

Judy Carrie, Auburn noted on looking at the maps and found a problem on the website and
she couldn’t find some of the information on the website and would like some time to
study this more thoroughly. She noted it being encouraging to see the repair work as a
priority in the top projects.

Mayor Benson announced the public hearing will be left open until the June 16 regular
meeting. She also noted getting written comments from TAT and Peter Rimbos.

Mayor Benson called a short recess at 8:35 p.m.

The meeting was called back to order at 8:40 p.m.

UNFINISHED BUSINESS:
Mayor Benson announced the next item on the agenda is a Claim Check for DKS.
Councilmember Pepper interrupted and asked for the floor. Mayor Benson ruled her out

of order.

Councilmember Morgan appealed the decision of the chair. Mayor Benson ruled her out of
order and noted if they interrupt again they will be removed from the meeting.

5) Claim Check-March 7, 2016 — No. 43294 DKS Associates in the amount of $10,000

A motion was made by Councilmember Weber to table this item to the next regular
scheduled Council meeting once we get new legal representation. Motion died due to lack
of a second.

There was Council discussion on this item.

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
to approve the $10,000 DKS the payment.

VOTE: Motion failed 3-2 (Weber, Morgan, Pepper).
Point of order by Councilmember Weber stating the Clerk is the parliamentarian.
Mayor Benson called a recess at 8:45 p.m.

The meeting was called back to order at 8:50 p.m.
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City Attorney Ward stated that Councilmembers Morgan, Weber and Pepper did not come
back to the meeting. Citizens stated seeing Councilmembers Pepper and Morgan leave
and Councilmember Weber was in his car.

Under RCW42.30.090 (OPMA) Attorney Ward stated that less than a quorum can recess
the meeting to a date, time, and place certain. She noted this is an option.

***Due to no quorum no action can be taken; the following is a summary.***

Councilmember Edelman noted the issue here is the work of the City is not being done.
She referred to items that are still in committee, and stands by her censure for all three
Councilmembers (Weber, Morgan and Pepper).

There was discussion around excused absences.

Mayor Benson commented on the May 25 absence of Councilmember Morgan and finding
that absence not excused and also finding Councilmembers are not excused from this
meeting.

NEW BUSINESS: No business was conducted due to lack of a quorum.

DEPARTMENT REPORTS: None

MAYOR'’S REPORT:

Mayor Benson announced she has selected an attorney who starts tomorrow and the law
firm is Kenyon Disend. She noted this firm having a lot of municipal attorney experience.
She noted this is being done at her authority and at the next meeting she will bring forward
an open ended contract to the end of the year to be approved by Council. She also
discussed receiving a PDR from Robbin Taylor for all the papers on the dais and
Councilmembers not leaving those documents.

COUNCIL REPORTS:

Councilmember Edelman reported that she attended the Boot and Badges event and what
a special event it is. She commended herself and Deady supporting the Mayor and staff.
She also discussed not supporting the committee meetings and meeting with staff on
issues.

Councilmember Deady reported attending the Boots and Badges event and kudos to
Sergeant Lynch for putting this together. She noted attending the Memorial Day
Ceremony at the Cemetery. She also noted needing a City Attorney with municipal
attorney experience. She commented the firm of Kenyon Disend is a full service firm and
an excellent choice for the City.
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ATTORNEY REPORT:

Attorney Ward discussed legal services for the City and believes Kenyon Disend is a great
choice and noted the City will be in very good hands. She added her role is more of an
emergency room doctor.

Councilmember Edelman thanked Ms. Ward for helping the City out and noted her
opinions are valuable and based on the law.

PUBLIC COMMENTS: None

EXECUTIVE SESSION: None

ADJOURNMENT:

Meeting adjourned at 9:07 pm

ATTEST:

Carol Benson, Mayor Brenda L. Martinez, City Clerk
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Censure of Council Member Erika Morgan

WHEREAS, BDMC 2.04.010 mandates that Council meetings be held on the first and third Thursdays of
each month at the hour of 7:00 pm;

WHEREAS, failure to convene and attend regularly scheduled meetings interferes with managing the
business of the City and protecting the best interests of its citizens; and

WHEREAS, failure to convene and attend the regularly scheduled meetings can result in significant civil,
criminal, and other penalties assessed against the noncompliant parties due to the detrimental impact
upon the City and its citizens;

WHEREAS, Erika Morgan was properly denied a request to cancel the regularly scheduled Council
meeting of May 19, 2016;

WHEREAS, at the commencement of the Audit meeting on May 19, 2016, Erika Morgan was advised in
writing of the above including the significant civil, criminal, and other penalties that can apply for failure
to attend the regularly scheduled meetings;

WHEREAS, immediately after the Audit Meeting on May 19, 2016 Erika Morgan jointly decided with Pat
Pepper and Brian Weber to refuse to attend the regular scheduled council meeting in violation of the

OPMA; and

WHEREAS, this conduct has been observed to be part of an ongoing pattern to obstruct government
operations and precluding the necessary and critical business of the City from being completed;

WHEREAS, on May 19, 2016, despite written notice from legal counsel and full awareness of the duty
and penalties appurtenant thereto, Erika Morgan willfully refused to carry out this duty to attend the
May 19, 2016 regular scheduled meeting and adhere to her oath of office;

WHEREAS, Erika Morgan’s failure to attend the regularly scheduled May 19, 2016 meeting in
conjunction with Brian Weber and Pat Pepper denied the Council its necessary quorum to conduct
action on imminent and pressing city matters critical to the wellbeing of the City and its citizens;

WHEREAS, such action constituted interference with government operations;

WHEREAS, without objection, the Presiding Officer found the absence of Erika Morgan was willful and
unexcused;

NOW THEREFORE,

The City of Black Diamond hereby and publicly censure Councilmember Erika Morgan for violation of her
duty to the Citizens of Black Diamond to obey all laws; for willful interference with government
operations; and for violation of the oath of office; and violation of the Open Public Meetings Act. You
are hereby warned to cease and desist disobeying local, state, and federal law and to adhere to your

oath of office.




Censure of Council Member Brian Weber

WHEREAS, BDMC 2.04.010 mandates that Council meetings be held on the first and third Thursdays of
each month at the hour of 7:00 pm;

WHEREAS, failure to convene and attend regularly scheduied meetings interferes with managing the
business of the City and protecting the best interests of its citizens; and

WHEREAS, failure to convene and attend the regularly scheduled meetings can result in significant civil,
criminal, and other penalties assessed against the noncompliant parties due to the detrimental impact

upon the City and its citizens;

WHEREAS, Brian Weber was properly denied a request to cancel the regularly scheduled Council
meeting of May 19, 2016;

WHEREAS, at the commencement of the Audit meeting on May 19, 2016, Brian Weber was advised in
writing of the above including the significant civil, criminal, and other penalties that can apply for failure
to attend the regularly scheduled meetings;

WHEREAS, immediately after the Audit Meeting on May 19, 2016 Brian Weber jointly decided with Pat
Pepper and Erika Morgan to refuse to attend the regular scheduled council meeting in violation of the

OPMA; and

WHEREAS, this conduct has been observed to be part of an ongoing pattern to obstruct government
operations and precluding the necessary and critical business of the City from being completed;

WHEREAS, on May 19, 2016, despite written notice from legal counsel and full awareness of the duty
and penaities appurtenant thereto, Brian Weber willfully refused to carry out this duty to attend the
May 19, 2016 regular scheduled meeting and adhere to his oath of office;

WHEREAS, Brian Weber’s failure to attend the regularly scheduled May 19, 2016 meeting in conjunction
with Erika Morgan and Pat Pepper denied the Council its necessary quorum to conduct action on
imminent and pressing city matters critical to the wellbeing of the City and its citizens;

WHEREAS, such action constituted interference with government operations;

WHEREAS, without objection, the Presiding Officer found the absence of Brian Weber was willful and
unexcused;

NOW THEREFORE,

The City of Black Diamond hereby and publicly censure Councilmember Brian Weber for violation of his
duty to the Citizens of Black Diamond to obey all laws; for willful interference with government
operations; and for violation of the oath of office; and violation of the Open Public Meetings Act. You
are hereby warned to cease and desist disobeying local, state, and federal law and to adhere to your

oath of office.



Censure of Council Member Pat Pepper

WHEREAS, BDMC 2.04.010 mandates that Council meetings be held on the first and third Thursdays of
each month at the hour of 7:00 pm;

WHEREAS, failure to convene and attend regularly scheduled meetings interferes with managing the
business of the City and protecting the best interests of its citizens; and

WHEREAS, failure to convene and attend the regularly scheduled meetings can result in significant civil,
criminal, and other penalties assessed against the noncompliant parties due to the detrimental impact

upon the City and its citizens;

WHEREAS, Pat Pepper was properly denied a request to cancel the regularly scheduled Council meeting
of May 19, 2016;

WHEREAS, at the commencement of the Audit meeting on May 19, 2016, Pat Pepper was advised in
writing of the above including the significant civil, criminal, and other penalties that can apply for failure
to attend the regularly scheduled meetings;

WHEREAS, immediately after the Audit Meeting on May 19, 2016 Pat Pepper jointly decided with Erika
Morgan and Brian Weber to refuse to attend the regular scheduled council meeting in violation of the

OPMA; and

WHEREAS, this conduct has been observed to be part of an ongoing pattern to obstruct government
operations and precluding the necessary and critical business of the City from being completed;

WHEREAS, on May 19, 2016, despite written notice from legal counsel and full awareness of the duty
and penalties appurtenant thereto, Pat Pepper willfully refused to carry out this duty to attend the May
19, 2016 regular scheduled meeting and adhere to her oath of office;

WHEREAS, Pat Pepper’s failure to attend the regularly scheduled May 19, 2016 meeting in conjunction
with Erika Morgan and Brian Weber denied the Council its necessary quorum to conduct action on
imminent and pressing city matters critical to the wellbeing of the City and its citizens;

WHEREAS, such action constituted interference with government operations;

WHEREAS, without objection, the Presiding Officer found the absence of Pat Pepper was wiliful and
unexcused;

NOW THEREFORE,

The City of Black Diamond hereby and publicly censure Councilmember Pat Pepper for violation of her
duty to the Citizens of Black Diamond to obey all laws; for willful interference with government
operations; and for violation of the oath of office; and violation of the Open Public Meetings Act. You
are hereby warned to cease and desist disobeying local, state, and federal law and to adhere to your

oath of office.
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CITY OF BLACK DIAMOND, WASHINGTON

IN RE THE MATTER OF:
FINDINGS AND CONCLUSIONS

RESOLUTION 16-1069

L INTRODUCTION

The undersigned was hired as Emergency Interim City Attorney for Black Diamond
on April 27, 2016, to handle emergent issues pending retention of a permanent City
attorney. The emergent issues are related to a dispute over management of the City arising
from Resolution 16-1069. [For purposes of clarity, the council rules in effect as of January
1, 2016 are referred to as “the council rules” or “council rule __.” Resolution 16-1069 is
referred to as R-1069.]

IL BACKGROUND

In January 2016, conflicts arose between three members of the Black Diamond City
Council and the two other members and the Mayor over proposed rule changes set forth in
Resolution 16-1069. City Attorney Carol Morris advised that the proposed changes were
illegal. The City’s Insurer likewise objected to the rules and indicated it would not cover
actions taken under those rules.

Upon the advice of City Attorney Morris, the Mayor declined to enforce Resolution

16-1069. As a result three members of the City Council voted to terminate Ms. Morris as

#* YVONNE KINOSHITA WARD wic
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City Attorney. Itis disputed if those three members had the authority to fire Ms. Morris, an
issue not addressed here.

At the first council meeting without a City attorney on April 21, 2016, there was
significant discord and disruption. Arguments over the agenda dominated and some
council members introduced actions not on any previously published agenda. The audio
recording captures the dysfunction that occurred. The Mayor promptly sought an interim
city attorney as required by law and the undersigned was retained to serve in that role until a
permanent City Attorney was retained on April 27, 2016.

The undersigned has 26 years of legal experience as a civil rights attorney focusing
upon government compliance with federal, state, and local laws. In addition, the
undersigned served in this same role for Black Diamond in 2009-10. When retained on
April 27 the undersigned did not know the Mayor or any of the Council members and had
no connection with any of the issues or parties to the disputes.'

II. ISSUES PRESENTED

The City has ground to a halt due to the dispute over the rules. City Attorney Morris
prepared an 11-page memorandum detailing the reason R-1069 is illegal. The insurer
likewise agreed. Those opinions are based upon the R-1069 itself, without investigating the
manner in which R-1069 originated and was adopted. Nor do those memoranda address
the specific interplay with the Black Diamond Municipal Code.

Since appointment as Interim City Attorney, the undersigned has been provided,
unsolicited, numerous documents that raise significant legal concerns regarding the process
by which R-1069 came into being. Once the validity of the unsolicited documents was

confirmed, pursuant to the Attorney Rules of Professional Conduct and at the direction of

!l In fact, the undersigned’s law practice is based in Auburn and the undersigned resides in
Renton. Apk| YVONNE KINOSHITA WARD wic
T
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the Mayor, the undersigned began reviewing the origin and process of R-1069 from
inception to adoption. These findings based upon available information are herewith

presented.
Iv. INFORMATION REVIEWED
The undersigned has reviewed:

Washington statutes;

Federal and state court decisions;

The Black Diamond Municipal Code;

The Council Rules;

R-1069;

Emails and other documents produced in response to citizen public disclosure
requests;

Transcripts from committee meetings;

The audio of the April 21, 2016 meeting (first hour);

Emails through the City server;

Correspondence from the Risk Pool (the City’s Insurer);

Documents and information produced by Staff;

Legal memoranda of the prior City Attorney Carol Morris; and

Memoranda from attorneys retained by Council members Pepper and Morgan.

VVVVVYY

VVVVVYVYY

In addition, the undersigned has reviewed information from council members, the
Mayor, former City Attorney Morris, witnesses, staff, and citizens who have proffered
information.

The findings herein are based upon a more likely than not basis, and are based upon

the evidence made available to date.

V. SUMMARY OF CONCLUSIONS

A. VIOLATION OF THE SUNSHINE LAWS.

The citizens of Washington enacted numerous “sunshine” laws, designed to end the
practice of backroom decisions shielded from the eyes of the public. Two of the primary

sunshine laws are the Open Public Meetings Act® and the Public Records Act.’

> RCW 42.30 et seq. A% YVONNE KINOSHITA WARD uc

Sl 128 14th Street Southeast, Auburn, Washington 98002
FINDINGS - 3 42| 5c: e87.8686




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Documents obtained from the private email accounts of Council members Pepper,
Weber, and Morgan indicate that on a more likely than not basis, R-1069 was created in
violation of the Sunshine laws, with the intent of interfering with the government operations
of Black Diamond.

A comparison of the documents from their private email accounts with their City
email accounts indicate, on a more likely than not basis, that Council members Pepper,
Weber, and Morgan were attempting to hide their actions as council members in the
crafting and implementation of R-1069 and other resolutions.

The evidence indicates a pattern of collusion in decision making by Council
members Pepper, Weber, and Morgan outside of the eyes of the public, and a concerted
attempt to hide such activities.

Consequently, under the OPMA R-1069 is void ab initio, that is, void from inception.

B. R-1069 WAS ENACTED FOR ILLICIT PURPOSES

The evidence indicates that the purpose of R-1069 is to stall governmental operations
and to interfere with the City upholding its obligations under law. Because the Mayor is
vested by statute with both the authority and duty to uphold the constitution, statutes, and
ordinances, the Mayor has a legal obligation to not enforce R-1069.

C. R-1069 VIOLATES STATE AND LOCAL LAW.

R-1069 illegally divests the Mayor of her duties imposed by State law. In addition,
R-1069 conflicts with the Black Diamond Municipal Code. Consequently, the Mayor has a

legal obligation to not enforce it.

¥ RCW 42.56 et seq. Jok| YVONNE KINOSHITA WARD wic
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Vvi. FACTS

Some of the information is from the private email accounts of Council members
Weber, Morgan, and Pepper in response to a public records request by a citizen. It was up
to the individual council members to comply with the request and on their own produce
responsive documents. It should be noted that there are inconsistencies in what has been
produced.? Based on the evidence gathered to date:

A. PRE-COUNCIL MEETING DECISIONS BY THE MAJORITY

In December 2015, Council members Pepper and Morgan were meeting with non-
resident campaign supporters about changing the operation of the government in Black
Diamond. By December 30, 2015, Council members Pepper, Weber, and Morgan
apparently began “practicing” for something for the first council Meeting on January 7,
2016. Morgan then states to the group:

I think it might be smarter to just name me Mayor Pro Tem and go along

with the Council Committee appointments . ... then come up with a clean
copy of the “new council rules” after a citizen meeting and some support
public input.

Id.

On January 7, 2016, it appears Council members Pepper, Morgan, and Weber tried
to introduce a 40-page document without notice to the public, the Mayor, or other council
members. This effort failed because they did not know how to introduce the document.

The next day a flurry of emails commenced through the private email accounts of
Pepper, Morgan, and Weber about rule changes. The emails were entitled “The Rules Shall
Set You Free,” and “Outrageous!” For the next four days, emails shot back and forth with

numerous comments about the new rules. Many decisions were made by the three

* The undersigned has reviewed hundreds of emails to date. A few are produced here for
example only.
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privately, as evidenced by the plan to keep Councilmember Janie Edelman from any
chairmanships:

Also, are we all still confirmed with resolve to knock Janie out of any
chairmanship of any committee. . . .

From January 8 to January 12 (the deadline for resolutions for the January 21
council meeting), approximately 33 emails were exchanged on private email accounts
between Morgan, Weber, and/or Pepper regarding the rule changes and a special meeting
to get them adopted. Of note is that there were only a few emails, if any, on their City
emails accounts. However, they did use their City email accounts to communicate with the
Mayor and staff. This pattern continued after January 12.

Thus Morgan, Weber, and Pepper switched back and forth between their private
email accounts and their City ones, depending on the topic. For routine City issues and
communication vﬁth City Staff or the Mayor, the City email accounts were usually used.
When discussing the rules, special meetings, committees, appointments, and scripts
prepared by outsiders, the private email accounts were used.’

The email evidence is significant that Morgan, Pepper, and Weber were making
collective decisions about the rules and other City policy in secret. This action was
confirmed a document that emerged from an interesting Public Records Request made at
the May 5, 2016 Council meeting, wherein Robbin Taylor requested all the documents of
council members Pepper and Morgan on the dais. The Council members were directed to
not remove any items so the Clerk could gather them up, copy them, and have them

reviewed for privilege. Despite that instruction, at the end of the meeting Councilmember

* In addition, documents were drafted to request a special meeting two days before the
regular one to adopt the new rules. Morgan, Weber, and Pepper worked in concert to

have this “special meeting” even though there was a regular meeting in two days.
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Pepper was observed by a citizen cramming a few documents into her bag. The Mayor told
her to stop and retrieved them.

It turns out that one of the documents was entitled, “A Plan.” The “Plan” has
Weber, Pepper, and Morgan agreeing to agree on each and every item: “When one says
something, the other 2 should speak up and offer agreement.”

The Plain then lays out what they have already decided: Substitute the Agenda,
Amend the minutes, Reject the DKS claim, etc. Then there is agreement on how to get out
of Executive Session:

Adjourn the exec session if you are cross-examined. Say: “we are done with
this exec session, do you agree Pat, Erika, Brian?”

Had Ms. Taylor not requested Pepper’s and Morgan’s dais documents, this “plan”
would have never come to the light of day for the public.

Vi. AUTHORITY

A. VIOLATION OF THE SUNSHINE T AWS.

The purpose of the Open Public Meetings Act is to ensure that all conduct of elected
offices are “taken openly and that their deliberations be conducted openly. . . . The people
insist on remaining informed so that they may retain control over the instruments they have
created.” RCW 42.30.010.

Upon enactment of the OPMA, the Attorney General issued an opinion as to its
scope and purpose, which was to “block evasive” maneuvers to hide discussions and
decision making by elected offices. AGO 1971 no. 33. The entire decision making process
was to be done openly before the public. /d.

The Washington Supreme Court adopted this interpretation from the outset: “We

believe that the purpose of the Act is to allow the public to view the decision-making process
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at all stages.” Cathcart v. Andersen, 85 Wn.2d 102, 107, 530 P.2d 313 (1975).

Thus, any time a majority in any way comes to a collective decision outside of open
meetings, the OPMA is violated. AGO 1971 no. 33; Wood v. Battle Ground School Dist., 107
Wn. App. 550, 562, 27 P.3d 1208 (2001). The majority need not be in the same location or
acting at the same time. Id. All that is needed is a collective decision by the majority, even
informally. AGO 1971 no. 33.

This broad interpretation is to prevent the kind of end runs and evasive techniques
we see here. Id. Here we have Council members Pepper, Weber, and Morgan using their
private email accounts to make decisions as a majority, while using their City email
accounts for routine city matters. This is exactly the kind of evasive technique that the
OPMA does not permit. Because R-1069 was concocted, drafted, discussed, and decided
upon by the Pepper, Weber, and Morgan, a majority, outside of the public deliberative
process, it is null and void. RCW 42.30.060.

Nor may subsequent adoption at a council meeting revive it. Cathcart, 85 Wn.2d at
107. In Cathcart, the Washington Supreme Court made short shrift of the claim that
subsequent adoption in an open meeting saved the decision made in violation of the
OPMA, because the purpose of the act is to allow the public to see the decision making
process “at all stages.” Id. Otherwise, the Court held, the purpose of the OPMA would be
violated. Id.

This remains the law: when any part of the process violates the OPMA, all actions
resulting from them “are a legal nullity.” Mason County v. PERC, 54 Wn. App. 36, 41, 771
P.2d 1185 (1989). Forty-five years ago the Attorney General pointed this out; the courts

adopted it; and it remains the law. As a result, R-1069 is null and void.
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B. R-1069 WAS ENACTED FOR ILLICIT PURPOSES

As set forth in the 6/2/16 memorandum regarding Committees, R-1069 cannot be
enforced because it was designed to and functions as an impediment to governmental
operations. The 6/2/16 memorandum is incorporated herein.

C. R-1069 VIOLATES STATE LAW.
I CITY COUNCILS MAY NOT LIMIT MAYORAL POWER.

“Municipal authorities cannot exercise powers except those expressly granted, or
those necessarily implied from granted powers.” Sundquist Homes Inc. v. Snohomish County,
140 Wn.2d 403, 410, 997 P.2d 915 (2000). This is well-established law governing bodies
created by state power. Moses Lake School Dist. v. Big Bend, 81 Wn.2d 551, 556, 503 P.2d 86
(1972).

It has been established for over a hundred years that city councils are specifically
restricted from attempts to curtail or invade mayoral power:

The duties of mayors of towns of the fourth class are defined by statute; and

the town councils of such towns clearly are not authorized to amend such
statutes by adding to or taking from the duties therein provided for.

Bothell v. Woody, 90 Wash. 501, 504, 156 P. 534 (1916). Thus, where the Legislature grants
power to a mayor and not the council, the council may not interfere. State v. Volkmer, 73
Wn. App. 89, 94, 867 P.2d 678 (1994).

2. THE COUNCIL MAY NOT IMPEDE THE MAYOR AS PRESIDING
OFFICER OF COUNCIL MEETINGS.

R-1069 seeks to limit the Mayor’s authority as presiding officer of Council meetings,
attempting to take away the gavel. Yet the Mayor is authorized and directed by statute to
preside over the meetings and maintain order. The rule changes amending those duties are

invalid.
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RCW 35A.12.100 also authorizes the Mayor to present city business to the Council
at council meetings for action. R-1069 seeks to take away that right by mandating agendae
approved only by two council members. Not only is there no authority for this process, it

violates RCW 35A.12.100.

3. THE COUNCIL MAY NOT GRANT ITSELF THE RIGHT TO
CONTROL THE PRELIMINARY AGENDA.

The issue of council agendae is mentioned only three times in statutes, under RCW
35A.22.288, RCW 35A.12.160, and RCW 42.30.077.

RCW 35A.22.288 and 35A.12.160 each require “the City”, not the city council, to
prepare a preliminary agenda. RCW 35A.12.010 defines the city as “an elected mayor and
an elected council.” Thus the “City” is comprised of both.

Therefore, the preliminary agenda needs to be developed by both the Mayor and the
Council. Under the council rules, the Mayor drafts the agenda and the council members
may add to it by timely submitting their items. The council rules strike the appropriate
balance between the Mayor and the Council.

R-1069, on the other hand, vests the council with agenda power the State has already
defined as belonging to both the Mayor and Council together. As such, R-1069 is invalid.

Nor does the claim that because the council can regulate its “internal” affairs, it can
divest the Mayor of her right to craft the preliminary agenda. “Internal affairs” is defined
by the statute in which it is referenced, i.e.

The functions, powers, and duties of its officers and employees; within the

limitations imposed by vested rights, to fix the compensation and working

conditions of such officers and employees and establish and maintain civil

service, or merit systems, retirement and pension systems not in conflict with
the provisions of this title or of existing charter provisions until changed by

the people.
ﬁ* YVONNE KINOSHITA WARD wic
T 128 14th Street Southea i
st, Auburn, Washington 98002
FINDINGS - 10 A2 253 887-8686




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

RCW 35A.11.020. This is distinct from external affairs, i.e., ordinances, laws, and contracts
that reach beyond city hall. The statute distinguishes those actions in a separate section

from internal affairs.

D. OTHER PROBLEMS WITH R-1069.

Many of the proposed changes of R-1069 are irrelevant to the functioning of
government. For example, nothing precludes council members from bestowing titles upon
themselves, provided that powers not granted by statute are not likewise bestowed.
Changing the parliamentarian is likewise irrelevant, since the Mayor as presiding officer can
consult with anyone of her choosing. These minor issues are within the prerogative of the
Council, and since they have no impact upon the function of the City, are not problematic.

VIII. CONCLUSION

Unfortunately the manner in which R-1069 came about, the divestment of power
from the Mayor, and the committee structure are very problematic. For the reasons set forth
above, R-1069 is void ab initio (invalid from the outset) as violative of the OPMA and

because it conflicts with state and local law.

RESPECTFULLY SUBMITTED on June 2, 2016.

YVONNE KINOSHITA WARD LLC

/s/ Yvonne Kinoshita Ward

Yvonne Kinoshita Ward, WSBA #20276
Interim City Attorney

128 — 14™ St. SE, Auburn, WA 98002
253-887-8686; yvonneward2013@gmail.com

413* YVONNE KINOSHITA WARD wic

128 14th Street Soutl \east, AUbUI n VVaSlI “g‘o“ 98002
E i 4 t




Canodyrt ety

Answers by Jim Doherty
Legal Consultant MRSC; local government success

It appears that much of the conflict stems from a misunderstanding of the roles of the mayor and council. A

review of MRSC's “Mayor and Councilmembers Handbook” would be helpful to all involved.

The mayor’s role is to facilitate meetings of the city council so that the policy making process runs
smoothly. We sometimes find that a mayor assumes that if they are in charge of administering the city, then
they are also responsible for directing the council, which is not correct. Here'’s a relevant section from p. 40
of the above referenced publication.

Whose meeting is it anyway? ‘ ‘
In general, mayors should remember that the council meeting is just that -
it's the council’s meeting, not the mayor’s meeting. The council sets its own
rules and has ultimate control over the agenda. The mayor’s role is to chair
the meeting.

The mayor must balance being strong enough with being democratic enough
to involve all members in the meeting. To be effective, he or she needs

the support of the councilmembers. Trust is built by evenhandedness and
fairness to all participants. Trust also requires that the chairperson not use

n

In addition to maintaining order and decorum at council meetings, the
mayor must see to it that all motions are properly dealt with as they arise.
The mayor’s refusal to allow a motion to be considered is subject to appeal,
as are all of the mayor’s decisions regarding procedures.

A simple majority vote is all that is required to overrule the mayor’s decision
on procedural issues, including adjournment. If the decision of the chair

is sustained, no further action is taken; but if the decision of the chair is
overruled by the council, the council goes forward with the discussion of the
motion or other matter before it.

Clearly the council is ultimately responsible for determining the agenda, though often a mayor assists with
that process. Items can be added or removed from the agenda by a majority vote of the city council.

If a majority of the city council request that a special meeting be called to discuss certain issues, the mayor
should promptly put out the required notice — with the requested agenda. The mayor's role in such situa-
tions is ministerial. The mayor does not have ultimate control over what topics the council chooses to dis-
cuss, at either a regular meeting or a special meeting.

Since drafting the above comments yesterday, | had the time to review the memos prepared by Yvonne
Ward that are posted on the Enumclaw newspaper website. The memos raise numerous troubling issues. it
is clear that the city needs to hire an experienced city attorney who will be respected by all involved. When
is that expected? Having good legal counsel could help to avoid much of the procedural issues that are

making it impossible for policy development to proceed.
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Questions

From: Erika Morgan [mailto:erikamarganblackdiamond @gmail.com]
Sent: Wednesday, May 25, 2016 3:35 PM

To: Jim Doherty <jdoherty@mrsc.org>

Cc: Erika Morgan <erikamorganblackdiamond @gmail.com>

Subject: Black Diamond request for assistance

Hello Jim,

I am a councilmember from Black Diamond, we are engaged in a power struggle be-
tween a strong Mayor, and a Council who wants to regain its legislative authority in a
code city without a charter of under 5,000.

We have been: havmg some lrregulantles in our city government and | need to ask a few
questions: S

Our council rules say three council members, or the Mayor can call or cancel a special
meeting with 24 hours notice. ,

We called a special meeting for tonight May 25, 7pm and sent in our agenda for that
meeting to the clerk and cced the Mayor May: 20.

The Clerk said she would notice the meeting through-a phone call on the morning of
May 23, but never did.

The Mayor instructed the Clerk to not issue the Council's special meeting agenda and
instead noticed her own Agenda that was not approved according to the Council Rules.
Was it appropriate for the Mayor to instruct the Clerk to disregard the Council’s special
meeting request and agenda?

On another issue, the Maydr is contending that she does not have to follow the Coun-
cil's Rules and Roberts Rules because as Mayor she has powers vested in state law
that trump them and allow her to direct the activities of the Council. Is this correct?

Finally, the Mayor is threatening us with legal sanctions and possible criminal liability for
not attending Council meetings. Some Councilmembers are unwilling to attend a Coun-
cil meeting where the Presiding Official claims no obligation to follow proper procedures
and where the agenda is dictated by the Mayor. At the last meeting | attempted to move
to amend the agenda and the Mayor threatened me with expulsion. Are there legal -
sanctions that can compel a Councilmember to attend a council meeting other than the
requirement in state law regarding three consecutive regular council meetings?

Can you describe the role of the Mayor as the presider at the Council’'s meeting, and the
relationship she has with the legislative council and its objectives.

Thank you Jim!  Erika Morgan  Council Mayor Pro Tempore

Over for answers.



yglack Diamond, 6/2/2016

Tom Ekberg,

Recently, the newspaper printed a document from Attorney ward
regarding Council meeting procedure. Part of her document says "no
statute, case or ordinance that allows the decision of the Presiding
officer to be challenged or overruled.”" This can be found in the
"voice of the valley", year 47, number 22, Tuesday May 31, 2016, page
3, spanning columns 3 and 4.

I am part of a group of volunteers who did some research on this
statement, and we obtained information from Paul McClintock a
Professional Registered Parliamentarian. Paul McClintock has been a
membe; of the National Association of parliamentarians since 1992 (24
years).

He gave permission to read his findings.

The statement about "no statute, case or ordinance that allows the
decision of the Presiding officer to be challenged or overruled”
conveniently disregards the Council Rules and Roberts which are
included by reference.

The references to the council rules come from the "RULES OF
PROCEDURE OF THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON" in the city's web site. To find this document, just
search for rules - it is the first match.

RCW (Revised Code of washington) 35A.12.120 states in part: "The
council shall determine its own rules and order of business, and
may establish rules for the conduct of council meetings and the
maintenance of order."

council rule 6.5 says: "Any Councilmember shall have the right to
challenge any action or ru¥ing of the pPresiding officer or other
member, as the case ma¥ be, in which case the decision of the
majority of the Councilmembers present shall govern.”

Furthermore, council rule 7.1 adopts the current edition
(currently the 11th) of Robert's Rules of Order Newly Revised
(RONR) to govern City Council meetings, and it devotes pages
2&57260 on section 24 on the motion to Appeal the ruling of the
chaijr.

Demeter's Manual of Parliamentary Law and Procedure (1969)
provides in chapter 15 ("Court Citations") on p. 204: "But the
presiding officer of an organization cannot prevent the
transaction of business either by leaving the meetinﬁ or by
refusing to put a motion, which is in order and which is duly made
and seconded, to a vote; and in case of such refusal, the vice
president may properly put the motion, although the president is
still in the room."

These findings are in clear contradiction of Attorney ward's statement.
I would 1ike to say more on that point, but I will not. I have stated
facts and made clear references. I think you will agree that Paul
McClintock has some important points.



