

































































CITY COUNCIL City of Black Diamond

AGENDA BILL Post Office Box 599

' Black Diamond, WA 98010
ITEM INFORMATION

SUBIJECT: Agenda Date: April 21, 2016 AB16-028

Resolution No. 16-0000, requiring Mayor Carol Benson

Council prepapproval before payment of City Administrator

all claims and calling for expedited City Attorney Carol Morris

compliance with the requirements of City Clerk — Brenda L. Martinez

RCW 42.24 and Black Diamond Com Dev/Nat Res — Barb Kincaid

Municipal code Section 3.23 payment of Finance — May Miller

City claims or obligations MDRT/Ec Dev — Andy Williamson

Cost impact (see also Fiscal Note): $ Police — Chief Kiblinger

Fund Source: -- Public Works — Seth Boettcher

Timeline: Court — Stephanie Metcalf

Councilmember Weber X

Agenda Placement: [X] Mayor [X] Two Councilmembers [ ] committee Chair [_] City Administrator

Attachments: Resolution No. 16-0000

SUMMARY STATEMENT:

This item was first brought forward at the April 7, 2016 regular business meeting and was referred to
the Budget, Finance, and Administration Council Committee.

FISCAL NOTE (Finance Department):

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Resolution No. 16-0000, requiring Council
preapproval before payment of all claims and calling for expedited compliance
with the requirements of RCW 42.24 and Black Diamond Municipal Code section
3.23 payment of City claims and obligations.

RECORD OF COUNCIL ACTION
Meeting Date Action Vote
April 7, 2016 Motion to refer to committee. Passed 3-2 (Deady, Edelman)
April 21, 2016




RESOLUTION NO. 16-

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF BLACK DIAMOND, KING
COUNTY, WASHINGTON REQUIRING COUNCIL
PREAPPROVAL BEFORE PAYMENT OF ALL
CLAIMS AND CALLING FOR EXPEDITED
COMPLIANCE WITH THE REQUIREMENTS OF
RCW 42.24 AND BLACK DIAMOND MUNICIPAL
CODE SECTION 3.23 PAYMENT OF CITY
CLAIMS OR OBLIGATIONS

WHEREAS, Black Diamond Mummpal Code Section 3.23 authorlzes the finance
director, city administrator, city clerk or mayor to issue warrants or checks in
payment of claims before the city council has acted to approve the claims only
upon meeting all of three condltlons and .

WHEREAS, RCW 42.24 authorizes payments before Ieglslatlve approval only
upon the enactment by the Councﬂ of’ four pohmes and procedures that are
substantially the sanr ; : lack Diamond Municipal Code Section

3.23; and

WHEREASInresponset uest om ‘the Chair of the Council's Budget,
Finance, and Administration’ Committee on February 16, 2016, the Mayor wrote
that she is. the pubhc representa ve who approves the vouchers. (Exhibit A); and

WHEREAS In response ¢ a request from the Chair of the Council's Budget,
Finance, and Administration Committee on March 29, 2016 requesting
documentation that the three requirements of the Black Diamond Code had been
met, the Mayor responde_ ‘that: "This request is totally outside your purview".
(Exhibit B); and

WHEREAS, RCW 42.24 and BDMC 3.23 make clear that the procedures for the
approval of vouchers, and the approval of the vouchers, are a Council
responsibility; and

WHEREAS, BDMC 3.23.030 (C) states that one of the conditions that must be
met before claims may be paid prior to Council approval is that: "The Council has



adopted contracting, hiring, purchasing and disbursing policies that implement
effective internal control". The Council has not identified, and the Mayor has not
provided any evidence, that this requirement has been met at any time since
Ordinance 08-850 adopted BDMC 3.23.030 in 2008; and

WHEREAS, BDMC 3.23.030 (B) states that one of the conditions that must be
met before claims may be paid prior to Council approval is that: "The finance
director, city administrator, city clerk and the Mayor have each furnished a fidelity
bond in the amount of fifty thousand dollars for the faithful discharge of each of
their duties". The Mayor has not provided any ev1dence to the Council that this
requirement has been met; and ;

WHEREAS, the Council recognizes that payments of clanns prior to Council
approval can help enable the efficient op‘ ration of the City, reduce the risk of late
charges and enable the ability to take advantage of early payment dlscounts For

authonze the payments of claims prior to
verify thr' U gh proper documentation that all of

Section lThe Mayor and the Finance Director are not authorized to prepay
claims until the Council has determined that all three conditions of BDMC
3.23.030 have bzéein met.

Section 2. The Mayor quested to provide documentation that will allow
the Council to verify that all three conditions of the BDMC 3.23.030 have been

met.

Section 3. The Mayor is requested to prepare and submit for Council
approval recommended contracting, hiring, purchasing and disbursing
policies that implement effective internal control.



PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, AT A REGULAR MEETING THEREOF,

CITY OF BLACK DIAMOND

Carol Benson, Mayor
Attest:

Brenda L. Martinez, City Clerk




RE: Budget and Finance Committee Questions https://mail.ci.blackdiamond.wa.us/owa/?ae=Item&t=IPM.Note&id=R...

EXHIBIT A

RE: Budget and Finance Committee Questions

Carol Benson
Sent:Tuesday, February 16, 2016 2:47 PM
To: Brian Weber
Cc: Erika Morgan

See blue below.

From: Brian Weber

Sent: Tuesday, February 16, 2016 2:12 PM

To: Carol Benson

Cc: Erika Morgan

Subject: Budget and Finance Committee Questions

Mayor Benson,

These questions are from the last two Budget and Finance Committee meetings. A response from either
yourself or May Miller would be appreciated.

Feb 8, 2016 Meeting:

1. Are the vouchers approved by a public representative outside of a budget committee meeting? Yes, the
mayor.

2. Is the City accepting the Ginder Creek improvement as a developer contribution and mitigation for the
impact their development will have upon the natural hydrological systems of the Black Diamond landscape?
We do not have a Ginder Creek improvement project. | am not sure what you are referring to.

Feb 15, 2016 Meeting:

1. Can you please explain the EFT expenses paid (what was bought and by which department / fund) for the
items described under First Bank EFT payments beginning on Page 6 of 18 and continuing to Page 9 of 18 of
the voucher directory? EFT expenses are electronic funds transfers and are the same as a check, but made

electronically.

2. What can be done so the public knows how much is left in the various funds and a grand total financial
position of the city, and how Black Diamond is performing against the agreed to budget?

Your role is legislative and mine is administrative. You set the budget and | make sure payments are made within the
budget. If we exceed any budget, we are required to go to Council to get a budget amendment. This has not
happened so far this year.

I have Cc'd Councilmember Morgan since she is the committee Vice Chair.
Thank You,

Brian Weber

1of2 4/5/2016 2:34 PM



RE: Budget and Finance Committee Questions https://mail.ci.blackdiamond.wa.us/owa/?ae=Item&t=IPM.Note&id=R....

Budget, Finance Committee Chair
Black Diamond City Council
Position 4

253-508-0397

"If everyone is thinking alike, then somebody isn't thinking."
George S. Patton

20f2 4/5/2016 2:34 PM



RE: Ordinance 08-850 Information https://mail.ci.blackdiamond.wa.us/owa/?ae=Itemé&t=IPM.Note&id=R...

RE: Ordinance 08-850 Information EXHIBIT B

Carol Benson

Sent:Tuesday, March 29, 2016 1:43 PM
To: Brian Weber; May Miller

Cc: Brenda Martinez

You seem to forget that there are three branches of Government: Legislative, Executive and Judicial. Your job is to

pass legislation and mine is to enforce it. This request is totally outside your purview. | certify that all processes that
satisfy the three requirements of BDDMC 3.23.030 have been met.

Carnol Benson

Mayor, City of Black Diamond
“Be kind, for everyone you meet is fighting a battle you know nothing about.”

- Wendy Mass, The Candymakers

From: Brian Weber

Sent: Tuesday, March 29, 2016 8:19 AM
To: May Miller

Cc: Carol Benson

Subject: Ordinance 08-850 Information

As a follow-up to some questions raised with regard to Black Diamond Ordinance 08-850, I am requesting
documentation and/or documented processes that satisfy the three requirements of Black Diamond Municipal
Code 3.23.030. I am looking for more than just the "generalized" Black Diamond Financial Policies.

Since the City Council is responsible for approving expenditures I would like to know that all the necessary
requirements are met.

Thank You,

Brian Weber

Black Diamond City Council
Position 4

253-508-0397

"If everyone is thinking alike, then somebody isn't thinking."
George S. Patton

lofl 4/5/2016 2:36 PM



CITY COUNCIL City of Black Diamond
Post Office Box 599

AGENDA BILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: April 21, 2016 AB16-026A
Mayor Carol Benson

Resolution authorizing the Mayor to sign City Administrator

a Professional Services Agreement with City Attorney Carol Morris

DKS Associates for the transportation City Clerk — Brenda L. Martinez

element in the Comprehensive Plan Com Dev/Nat Res — Barbara Kincaid X

update Finance — May Miller
MDRT/Ec Dev — Andy Williamson -

Cost Impact (see also Fiscal Note): $34,655 Police — Chief Kiblinger

fixed rate total includes two optional tasks
(1)$3,615 for Public Open House and {2)
$6,555 to attend Public Hearings

Fund Source: - Comp Plan Update-2016 Public Works — Seth Boettcher
Budget
Timeline: April-June 2016 Court — Stephanie Metcalf

Agenda Placement: [X] Mayor X] Two Councilmembers [ ] committee Chair [_] City Administrator

Attachments: Draft Resolution; Professional Services Agreement

SUMMARY STATEMENT:

The City entered into a Professional Services Agreement with BergerAbam in 2014 and agreed to a
scope of work and budget to update the Comprehensive Plan as required under the Growth
Management Act (GMA). BergerAbam hired DKS Associates as their subconsultant for the
transportation element of the Comprehensive Plan. The City terminated the Agreement with
BergerAbam in October 2015 before DKS Associates had completed all the tasks in the original scope of
work. However, at the time the BergerAbam contract was terminated, DKS had already completed over
90% of the tasks in the scope of work for the transportation element. The City has not been billed for
the remaining work in the scope that was not done.

The City needs DKS to complete the tasks in the original BergerAbam Agreement scope of work in order
for the draft transportation element to be whole. In addition, staff has identified additional tasks that
are needed to ensure the final draft transportation element is comprehensive for the public, planning
commissioners, and council members.

Tasks from the original scope that need to be completed include the following:
e Complete the planning level costs for recommended transportation improvements
e Respond to the City’s review comments and coordination meeting

New tasks include:
e Traffic simulation modeling
e Presentation to staff, Planning Commission, and City Council at joint work session
e Presentation of traffic analysis and simulation findings at a Public Open House




e Attend City Council/Planning Commission Hearings

The timely approval of this Agreement is important because the Comprehensive Plan update is behind
the GMA schedule for adoption. This is causing the City to be ineligible for grant funds.

FISCAL NOTE (Finance Department): The funds for the DKS Agreement for $34,655 are already
included in the 2016 Comp Plan Budget.

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: Motion to adopt Resolution No. 16-0000, (Clerk to assign
number at time of adoption), authorizing the Mayor to sign a Personal Services
Agreement with DKS Associates.

RECORD OF COUNCIL ACTION
Meeting Date Action Vote
April 7, 2016 Motion to refer to committee. Passed 3-2 (Deady, Edelman)
April 21, 2016




RESOLUTION NO. 16-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
BLACK DIAMOND, KING COUNTY, WASHINGTON,
AUTHORIZING THE MAYOR TO EXECUTE A
PROFESSIONAL SERVICES AGREEMENT WITH DKS
ASSOCIATES TO COMPLETE THE DRAFT
TRANSPORTATION ELEMENT PORTION OF THE
COMPREHENSIVE PLAN UPDATE; IN THE AMOUNT OF
$24,485.00 WITH TWO OPTIONAL TASKS THAT, IF
AUTHORIZED BY THE CITY, WOULD INCREASE THE
CONTRACT AMOUNT TO $34,655.00

WHEREAS, City of Black Diamond is in need of consulting services to complete the
update of its Comprehensive Plan mandated by the State of Washington; and

WHEREAS, in 2014, the City entered into a Professional Services Agreement
(Agreement) with BergerAbam, a planning consulting firm, to provide such services
under an agreed upon scope of work and budget; and

WHEREAS, BergerAbam began work under the Agreement and subcontracted with
DKS Associates for the transportation element of the Comprehensive Plan update;

WHEREAS, the City terminated the Agreement with BergerAbam prematurely, and
before DKS completed all of the transportation planning work defined in the scope and
budget of the Agreement; and

WHEREAS, the City still needs the remaining transportation planning work to be
completed by DKS Associates; and

WHEREAS, the City has also identified additional tasks that are needed in order for the
City to be successful in updating its Comprehensive Plan; and

WHEREAS, DKS Associates has provided a scope of work and budget which includes
the incomplete tasks from the BergerAbam Agreement together with the newly
identified tasks, as needed to complete the transportation element, as described in
Exhibit A, attached to the DKS Professional Services Agreement; and

WHEREAS, the proposed contract is in the amount of $24,485.00 for DKS to complete
the work required for the City's Comprehensive Plan update; and

WHEREAS, the proposed contract also includes two “optional” elements (Exhibit A to
the Professional Services Agreement attached), which the City could authorize if
needed, and which would increase the contract amount to not more than $34,655.00;

and

WHEREAS, the City has identified and budgeted for completion of the Comprehensive
Plan update and these amounts in the 2016 budget;



NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, DOES RESOLVE AS FOLLOWS:

Section 1. The Mayor is authorized to execute the attached Professional Services
Agreement with DKS Associates for transportation planning services to complete its
Comprehensive Plan update, in the amount of $24,485.00, with two optional tasks that
may be authorized by the City and which may increase the contract amount to not more
than $34,655.00. :

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, AT A REGULAR MEETING THEREOF, THIS DAY OF ___,
2016.

CITY OF BLACK DIAMOND:

* Carol Benson, Mayor

Attest:

Brenda L. Martinez, City Clerk



CITY OF BLACK DIAMOND PROFESSIONAL SERVICES AGREEMENT

THIS Agreement is made effective as of the day of , 2016, by and
between the City of Black Diamond, a municipal corporation, organized under the laws of the State of

Washington, whose address is:

CITY OF BLACK DIAMOND, WASHINGTON (hereinafter the “CITY”)
24301 Roberts Drive

Black Diamond, WA 98010
Contact: Mayor Carol Benson Phone: 360-886-5700 Fax: 360-886-2592

And DKS Associates, a corporation, organized under the laws of the State of Washington, doing
business at:

DKS ASSOCIATES (hereinafter the “CONSULTANT”)

720 SW Washington St, Suite 500

Portland, Oregon 97205

Contact: Chris Maciejewski, PE Phone: 503-243-3500

for professional services in connection with the following Project:
Black Diamond Comprehensive Plan Update Transportation Element

TERMS AND CONDITIONS

1. Services by Consultant.

A. Consultant shall perform the services described in the Scope of Work attached to this
Agreement as Exhibit "A." The services performed by the Consultant shall not exceed the Scope of Work
without prior written authorization from the City.

B. The City may from time to time require changes or modifications in the Scope of Work.
Such changes, including any decrease or increase in the amount of compensation, shall be agreed to by
the parties and incorporated in written amendments to the Agreement.

2. Schedule of Work.

A. Consultant shall perform the services described in the scope of work in accordance with
the Schedule attached to this contract as Exhibit “A.” If delays beyond Consultant's reasonable control
occur, the parties will negotiate in good faith to determine whether an extension is appropriate.

B. Consultant is authorized to proceed with services upon receipt of a writien Notice to
Proceed.

| 3. Terms. This Agreement shall commence on upon the date that both parties sign this contract
and shall terminate on June 30, 2016 unless extended or terminated in writing as provided herein.

Revised 3/30/16
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Compensation.

FIXED FEE. Compensation for these services shall be a Fixed Fee of $24,485. Compensation for
optional tasks with City authorization shall be a Fixed Fee of $3,615 for Task 6 and $6,555 for
Task 7.

= &

O TIME AND MATERIALS NOT TO EXCEED. Compensation for these services shall not exceed
$ without written authorization and will be based on billing rates and

reimbursable expenses attached hereto as Exhibit C.

] TIME AND MATERIALS. Compensation for these services shall be on a time and material basis
according to the list of billing rates and reimbursable expenses attached hereto as Exhibit

“ ”
.

O OTHER.

5. Payment.

A Consultant shall provide monthly invoices in a format acceptable to the City for work
performed to the date of the invoice.

B. All invoices shall be paid by City warrant within forty-five (45) days of receipt of a
proper invoice. If the City objects to all or any portion of any invoice, it shall so notify the Consultant of
the same within fifteen (15) days from the date of receipt and shall pay that portion of the invoice not in
dispute, and the parties shall immediately make every effort to settle the disputed portion.

C. Consultant shall keep cost records and accounts pertaining to this Agreement available
for inspection by City representatives for three (3) years after final payment unless a longer period is
required by a third-party agreement. Copies shall be made available on request.

D, On the effective date of this Agreement (or shortly thereafter), the Consultant shall
comply with all federal and state laws applicable to independent contractors, including, but not limited to,
the maintenance of a separate set of books and records that reflect all items of income and expenses of the
Consultant’s business, pursuant to Revised Code of Washington (RCW) 51.08.195, as required by law, to
show that the services performed by the Consultant under this Agreement shall not give rise to an
employer-employee relationship between the parties, which is subject to Title 51 RCW, Industrial
Insurance.

E. If the services rendered do not meet the requirements of the Agreement, Consultant will
correct or modify the work to comply with the Agreement. City may withhold payment for such work
until the work meets the requirements of the Agreement.

6. Discrimination and Compliance with Laws

A. Consultant agrees not to discriminate against any employee or applicant for employment
or any other person in the performance of this Agreement because of race, creed, color, national origin,
marital status, sex, age, disability, or other circumstance prohibited by federal, state, or local law or
ordinance, except for a bona fide occupational qualification.

B. Even though the Consultant is an independent contractor with the authority to control and
direct the performance and details of the work authorized under this Agreement, the work must meet the

Revised 3/30/16
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approval of the City and shall be subject to the City's general right inspection to secure the satisfactory
completion thereof. The Consultant agrees to comply with all federal, state and municipal laws, rules and
regulations that are now effective or become applicable within the terms of this Agreement to the
Consuliant’s business, equipment and personnel engaged in operations covered by this Agreement or
accruing out of the performance of such operations.

C. Consultant shall obtain a City of Black Diamond business license prior to receipt of
written Notice to Proceed.

D. Violation of this Paragraph 6 shall be a material breach of this Agreement and grounds
for cancellation, termination, or suspension of the Agreement by City, in whole or in part, and may result
in ineligibility for further work for City.

7. Relationship of Parties. The parties intend that an independent contractor-client relationship
will be created by this Agreement. As the Consultant is customarily engaged in an independently
established trade which encompasses the specific service provided to the City hereunder, no agent,
employee, representalive or sub-consultant of the Consultant shall be or shall be deemed to be the
employee, agent, representative or sub-consultant of the City. In the performance of the work, the
Consultant is an independent contractor with the ability to control and direct the performance and details
of the work, the City being interested only in the results obtained under this Agreement. None of the
benefits provided by the City to its employees including, but not limited to, compensation, insurance, and
unemployment insurance are available from the City to the employees, agents, representatives or sub-
consultants of the Consultant. The Consultant will be solely and entirely responsible for its acts and for
the acts of its agents, employees, representatives and sub-consultants during the performance of this
Agreement. The City may, during the term of this Agreement, engage other independent contractors to
perform the same or similar work that the Consultant performs hereunder.

8. Suspension and Termination of Agreement
A. Termination without cause. This Agreement may be terminated by the City at any time

for public convenience, for the Consultant’s insolvency or bankruptcy, or the Consultant’s assignment for
the benefit of creditors.

B. Termination with cause. The Agreement may be terminated upon the default of the
Consultant. '

C. Rights Upon Termination.
1. With or Without Cause. Upon termination for any reason, all finished or

unfinished documents, reports, or other material or work of Consultant pursuant to this
Agreement shall be submitted to City, and Consultant shall be entitled to just and equitable
compensation for any satisfactory work completed prior to the date of termination, not to exceed
the total compensation set forth herein. Consultant shall not be entitled to any reallocation of
cost, profit or overhead. Consultant shall not in any event be entitled to anticipated profit on work
not performed because of such termination. Consultant shall use its best efforts to minimize the
compensation payable under this Agreement in the event of such termination. Upon termination,
the City may take over the work and prosecute the sume to completion, by contract or otherwise.

2. Defaulr. If the Agreement is terminated for default, the Consultant shall not be
entitled to receive any further payments under the Agreement until all work called for has been

Revised 3/30/16
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