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August 23, 2011

Phil Olbrechts, Hearing Examiner
Olbrechts & Associates, PLL.C
18833 - 74th Street NE

Granite Falls, WA 98252-9011

Re:  Black Diamond Development Agreements
Dear Hearing Examiner Olbrechts:

This letter is in response to the letter to you from David Bricklin dated August 19, 2011.
By e-mail dated August 19, 2011, you provided the City until 5 p.m. August 23 to respond.

As a threshold matter, the substantial bulk of the complaints in Mr. Bricklin’s letter result
from an administrative oversight, described in my enclosed declaration, As you will see there,
Attachment A to the City’s Response to Verbal Testimony and Written Comments (August 12,
2011) inadvertently omitted one page.

That one page, however, came directly from a Diamond Coalition web page - readily
available via a simple Google search - and the HTML links found on the resulting Diamond
Coalition web pages. Even so, this inadvertently omitted page was submitted into the record on
Friday, August 19 as Attachment 1 to the City’s Reply, In order to correct the record with
respect to the City’s Response, however, and to provide the document from which the Response
quoted, the City is also submitting along with this letter a corrected Attachment 1 to its
Response.

Given the vitriolic tone and tenor of Mr. Bricklin’s letter, however, additional comment is
warranted. First, although the Diamond Coalition’s web page in question was quoted in full in
the City’s Response, the Bricklin letter in effect accuses the City’s attorneys of inventing the
quotation, claiming at page 2 that “no citation is provided for this allegation. It is another
falsehood.” To the contrary, it is perfectly accwate, and came directly from a Diamond
Coalition web page reading, “Our goal is to see a significant reduction in the MPD proposed
density/scale from the proposed 6,050 new dwelling units . . . [to] 1,900 new househalds for the
City of Black Diamond.” The City’s Response accurately quotes the Diamond Coalition’s
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website.! Accordingly, Mr. Bricklin’s request for reconsideration, that you strike Exhibit 218
and Attachment A, or rule that they are false, must be denied.

A second troubling aspect of Mr. Bricklin’s letter is its tone and approach. After labeling
portions of the City’s Response as “potentially slanderous,” “demeaning,” and “disparaging
attacks,” Mr. Bricklin then responds in turn, engaging in a lengthy personal attack on one
particular City attorney. The irony of Mr. Bricklin’s approach is outweighed only by its
inefficiency - a simple telephone call or letter to opposing counsel - or, better yet - a simple
check of his clients’ own web page ? via Google would have resolved this issue.>

Third, Mr. Bricldin’s letter never responds to - implicitly conceding — the primary legal
point made in the City’s Response: by attacking the MPD’s “scale/density,” the projects’
opponents are engaging in an untimely, impermissible collateral attack on the City’s
Comprehensive Plan and MPD development regulation density standards, both of which were
never challenged to the Growth Boeard and -accordingly remain valid. ' ‘The legal impropriety of
such collateral attacks has long been the law in Washington, and was wnremarkably reiterated by
our Supreme Court as recently as last Thursday, in Feil v. Eastern Washington Growih
Mmagement Hearings Board, __'Wn.2d __ (Auvgust 18, 2011).

Finally, it bears noting that Mr. Bricklin’s letter underscores the deep differences of
opinion, both factual and legal, among participants to the MPD-related proceedings. Project
opponents are deeply and sincerely committed to their own vision for the future of the City of
Black Diamond, and have clearly spent a great deal of their own time and resources to defend
their vision. The City has never questioned that passion, nor has the City ever questioned the
project opponents’ use of multiple nonprofit organizations. Likewise, the Applicant is deeply
comuuitted fo its proposal, and its staff and attorneys also appear to have spent a great deal of
time and resources pursuing that proposal. The same is true for City staff, and its attorneys, who
have devoted a substantial portion not just of their work week time, but personal time in the
evenings and on weekends, working on the project consistent with the direction set forth in the
unanimous decision of the City Council approving the MPD Permits themselves. 1t is hardly

' To the extent the August 19 letter quibbles about the City’s Response using both the wards “goal” and “mission”
(lower case) interchangeably to describe the Diamond Coalition’s “project,” the Examiner should note that Roget’s
(mlme Thesaurus indicates that “mission™ and goal” are both synonyms for the other.

2 Mr. Bricklin rapresents the Wheelers and Mr. May in MPD-related proceedings in Superior Court, federal District
Court, and the Court of Appeals.

? Informal notice such as this is precisely what is called for when a lawyer intends to raise CR 11 concemns such as
those alleged in Mr, Bricklin’s letter. See, e.g.,, Biggs v Vail, 124 Wn.2d 193, 198 n. 2, 876 P.2d 448 (1994)
(adopting Advisery Commiitee on Federal Rules of Civil Procedure’s advice that “counsel should be expected to
give informal notice to the other parfy, whether in person or by a telephone call or letter, of a potential violation” of
CR 11}; see afsa FRCP 11, App. A (Advisory Comm, Comments) at 1993 amendments.

* The City’s Response specifically nofed at page 5, n. 1 that the City’s identification “of the project opponents’
organizations is szof intended to denigrate them.” (Emphasis in original,)
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surprising that such committed efforts have yielded strikingly divergent viewpoints among the
participants. Mr. Bricklin’s letter simply highlights one such disagreement.’

The City respectfully requests that the Examiner deny the requests made in Mr. Bricklin's
letter. The City also requests that the Examiner strike the portions of that letter indicated in the
copy attached hereto,

Very truly yours,

Kenyon Disenp, Piic
B ¢ e

‘Bob C. Sterbank = =

Enclosures

* We continue to disagree with the factual claims in Mr, Bricklin’s letter, which are simply mistaken. For example,
the letter claims at page 2 that the City's Response “characterizefes] The Diamond Coalition as a party of record,”
and “suggest[s]” that the Wheelers or Mr. May “stated that they were testifying as representatives of the Diamond
Coalition.” The City’s Response does not say that. ‘The letter also states at page 2 that the City’s Response
“suggest[s]” that “citizens opposing these developments are simply the product of so many mindless marfonettes
orchestrated by a few puppeteers,” and at page 3 that the City “believes” that commenting citizens “are so many
lemminps remotely chanting the same theme.” The City has double-checked its Response, and these phrases appear
nowhere in it. These phrases are Mr. Bricklin’s — not the City’s.
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The Diamond Coalition

Projects

Our Bhission

Contact Us:

Mailing Address:

The Diamond Coalltion
P.O. Bax 448

Biack Diamond, WA 5801

Contact Information:

emait confact: thediomondeoalitionsrg@gmail.com
Williem Wheeler - President

Eugene J. May - Vice President

Cynthia Wheeler - Secretary/Treasurer

About Us: ~ 77

Organization Name: The Diamond Coalition
Federal Tax ID #: 27-1773790C
Non-profit Type:  501{¢)(3)

Advanced Lettfer Ruling Siatus: Approved

Getting Involved:

These monster developments will affect you, either through higher
taxes, gridlocked roads, degroded environment, or all of the above.
Over the next few months as citizens appenl the decisfon, please
cansider donating your time and expertise'or making a tax deductible
contribution. :

Contribute

Copyright © 2018 Blemond Coalitlon All righis ceserved

A A, pd
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The Diamond Coalition

Home

History

Projects

Contact Us

Our Mission:

The Dlamand Coalition was formed far exclusively charitable, and
educationally purposes related to environmental awareness and
advecacy. Specifically, the Diamend Coalition provides outreach fo
educate, energlze, engage and vssist the general public in
environmentally respensible and sustainable communities through
the protection end stewardship of rural lands in Southeast King
County through cifizen outreach, environmental analysis, volunteer

participation, organization assisiance, and a variety of other means,

The Coalition's gaals are to educate, energize and manage local

voltnieers for the preservation of natural habitat, ond recreational
‘and resource lands, We sépve as da vaiée on'local issugs that '

encourage a clean environment and managed growth.

Eopyright & 2010 Blemond Ceittion All rights reseeved
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The Diamond Coalition

Home

Histary

Caontect Us

Our Mission

Projects:

Currently, our project is to help in the appeal of the Detlsion o
Approve Yarrow Bay's Master Planned Developmenis which will
bring to Black Diamond 6,050 dwelling units, and nearly 1,200,000
square feet of office, retail, and light indusirial space.

Our goal is 1o see a significant reduction in the MPD praposed
density/scale from the proposed 6,050 new dwelling units ta be
more consistent with current King County Growth Management Act
gtandards of 1,900 new households for the City of Black Diamond.
Mare importantly, we envision using the Development Agreement as
a too| that requires phased incremental growth halanced thraughout
the 20 year GMA guidelines whase impacis can be measured to - - -
determine the prudent extent of any further bulld out. Controlling
the growth targets inherently benefits genls fo improve the
transportation and water quality issues,

Getting involved does make a difference. Forget the big devalo;iers
that constantly reinforece the nation that "you can't stop growth."
Disregard those that soy "You can't fight city hall." One person con
moke a difference. T+ might as wel!l be you.

Getinvolved. Contact Us,

Read the Towards Responsible Development Appeal and
Press Release '

Copyright @ 2010 Mimend Emlitlan 81l elghts reserved
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BEFORE THE HEARING EXAMINER OF THE CITY OF BLACK DIAMOND

IN RE DEVELOPMENT AGREEMENTS NOS. PLN10-0020/11-0013; PLN10-

RELATED TO MPD PERMIT 0021/11-0014

ORDINANCES 10-946 (VILLAGES) AND

10-947 (LAWSON HILLS) DECLARATION OF BOB C.
STERBANK CONCERNING
DIAMOND COALITION WEBSTIE
MATERIALS

BOB C. STERBANK declares and states as follows:

1. I am counsel to the City of Black Diamond in this matter. I am over the age
of eighteen years, competent to testify herein, and make this declaration on personal
knowledge of the facts stated.

2. On August 12, 2011, I submitted the City of Black Diamond’s Response to
Verbal Testimony and Written Comments. Attached as Attachment A to that pleading
were true and correct copies of documents retrieved from the Diamond Coalition’s

website.

3. In reviewing Attachment A, I noticed that one page from the Diamond
Coalition’s website had been inadvertently omitted. A true and correct copy of that

missing page is attached as Exhibit 1 to this Declaration.

Kenyon Disend, PLLC
The Munlcipal Law Firm
1| Front Street South
lssaquah, YVYA 98027-3820
Tel: {425} 392-7090

DECLARATION OF BOB C. STERBANK CONCERNING
Fae: (425) 392-7071

DIAMOND COALITION WEBSITE MATERIALS - 1
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4, As is plain from the face of Exhibit 1 to this declaration, the *goal™ of the
Diamond Coalition:

[i]s to see a significant reduction in the MPD proposed
density/scale from the proposed 6,050 new dwelling units to be
more consistent -with current King County Growth
Management Act standards of 1,900 new households for the
City of Black Diamond, More importantly, we envision using
the Development Agreement as a tool that requires phased
incremental growth balanced throughout the 20 year GMA
guideline whose impacts can be measured to determine the
prudent extent of any further build out.

The URL for this website page is hitp:/’www.thediamondcoalition,org/projects/html,
Attachment A to the City’s Response included two other pages from this Website, the
“Contacts” page and a page entitled “Our Mission.”

5. I located these pages through a simple Google search for “the Diamond

Coalition.” That search yielded two results, one with the TURL

www.thediamondcoalition.org/contact%20us.hitml and the second with the URL

www.thediamondcoalition.org/history.html. Both pages displayed an HTML

(hyptertext markup language) link entitled “Projects.” Clicking on “Projects” took me to
the page entitled “Projects,” a copy of which is attached as Exhibit 1 to this Declaration.
Both pages also included HTML links to “Home,” which tock me to the Diamond
Coalition home page (www.thediamondcoalition.org) for which Ms. Wheeler previously
provided a screen shot. Thisl showed that the two URLs were in fact associated with The
Diamond Coalition.

6. After receiving Ms. Wheeler’s objection to Ex. 218, which in part questions
where the City could have located statements about the Diamond Coalition’s “goal” to

“see a significant reduction in MPD propased density/scale,” and while in the process of

Kenyon Disend, PLLC
The Municipal Law Firm

KE NYON I Front Street South

" SEND Bl Issaquah, WA 58027-3820
DECLARATION OF BOB C. STERRANK CONCERNING g o Tl (425} 392-7090
DIAMOND COALITION WEBSITE MATERIALS -2 - Fax: (425) 391-7071
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preparing the City’s Reply, I double-checked the Google search result and HTML link to
the Diamond Cealition’s “Projecis™ page. It was still active and publicly available. I
printed out Exhibit 1 to this Declaration on August 18, 2011.

7. Before finalizing the City’s Reply on the morning of August 19, [ doubie—
checked the link again. The page remained publicly available. I again printed out a
copy, which was attached to the City’s Reply as Attachment 1. For the Examiner’s
convenience, it is attached here as Exhibit 2. The City’s Reply explained the way in
which the page was accessed, and also noted that ﬂle City’s explanation might cause
project opponents to disabh_a it.

8. On the morning of August 22, 2011, I checked the HTML a third time. The
two URLs that previously led to the Diamond Coalition’s “Projects” page had been
disabled.

1 declare that the foregoing is true and correct subject to the penalty of perjury
under the laws of the State of Washington.

ol
DATED this &2 day of August, 2011, at Issaquah, Washington.

Bob C. Sterbank

Kenyon Disend, PLLC
The Municipal Law Firm
Il Front Street South
Issaquah, VYA 98027-3820
Tel: (425) 392-7090

DECLARATION OF BOR C, STERBANK CONCERNING
Fax: {(425) 392-707|

DIAMOND COALITION WEBSITE MATERIALS -3
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The Diamond Coalition

Home

Our Mission

History

“Contact Us

Projects:

Currenily, our project is to help in the appeal of the Decision to
Approve Yarrow Bay's Master Planned Developments which will
bring o Black Diamoend 6,050 dwelling units, and nearly 1,200,000
square feet of office, retail, and light industriol spnee.

Our goal Is 1o see a significant reduction in the MPD proposed
density/scale from the proposed 6,050 new dwelling uniis to be
more consistent with current King County Growth Management Act
standards of 1,900 new households for the City of Black Diamond.
More importantly, we envision using the Development Agreement os

a ool that requires phased incremental growth balaneed throughout |

the 20 year GMA guidelines whose impacts con be measured o

‘determine the prudent extent of any further build out. Controlling

the growth targets inherently benefits goals te improve the
Jransportation and water quality issues.

Getting involved does make a difference. Forget the big developers
that constantly reinforce the notion that “you can't stop growth.”

- Disregord these that say "You can't fight city hall." One person con

make o difference. It might as well be you.

Getinvolved.,  Contact Us

Read the Towards Responsible Development Appeal and
Press Release '

Coptyright © 2640 Blamend Enalllan All sights reserved
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The Diamond Coalition

Home
History

Projects

Our Mission

Contoet Us:

Mailing Address:

The Diamand Caoalftian
P.Q. Bux 448

Bleck Diamond, WA 9801

Cantoct Information:

email confact: thediemondcoalitionorg@gmail .com
William Wheeler - President

Eugene J. May - Vice President

Cynthic Wheeler - Secretary/Treasurer

About Us: -

Organization Name: The Diemand Coalition
Federal Tax ID #: 27-1773790
Non-profit Type:  501(e)(3)

Advanced Letter Ruling Sfatus: Appraved

Getting Involved:

These manster developments will affect you, efther through higher
taxes, gridlocked roads, degraded environment, or all of the above,
Over the next few months as citizens appeal the decision, plense
consider donating your time and expertise or making a tax deductible

contribution.

Coniribute

Copyright & 2000 Llamond Ceafitian All plght= reserved
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EXHIBIT 2
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The Diamond Coalition

Home
Our Mission

History

Contact Us

Projects:

Currently, our project is to help in the appeal of the Decision o
Approve Yarrow Bay's Master Planned Developmenis which will
bring to Black Diamond 6,050 dwelling units, and nearly 1,200,000
square feet of office, retail, and light industrial space.

Our goal is o see a significant reduction in the MPD proposed
density/scale from the proposed 6,050 new dwelling units to be
more consistent with current King County Growth Management Act
standords of 1,900 new households for the City of Black Diamond,
More importantly, we envisian using the Development Agreement as
a tool that requires phased incremental growth balanced throughout

~the 20 year GMA guidelines whose impacts can be measured Jo

determine the prudent extent of any further build out. Contraliing
the growth targets inherently benefits goals 1o improve the
{ransporiation and water quality issues.

Gefting involved does make a difference. Forget the big developers
that constanily reinforce the notion that "you can't stop growth."
Disregard those thot say "You can’f fight eity hall." One person can
make a difference. It might as well be you.

Getinvolved. Contact Us,

Read the Towards Responsible Development Appeal and
Press Release

Cepyelght 6 2010 Dlomend Elitlon All rlghts revaryed
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Seattle Office: Spokane Offlce: Contact:.

1001 Fourth Avenue 35 West Maln Phone: 208-264-8600
Sulte 3303 Suite 300 Toll Free: 877-264-7220
Seattie, WA 08154 Spokane, WA 59201 Fax: 206-264-0300

www.bnd-law.com

Reply to: Seattle Office
August 19, 2011

VIA E-MAIL
Phil Olbrechts :
Hearing Examiner, City of Black Diamond
Olbrechts & Associates, PLLC

18833 74™ Street NE

Granite Falls, WA 98252.-9011

Re:  Development Agreements
Dear Mz, Olbrechts:

I have been asked by several individuals to respond to the cumments of the City Attorpey in
Exhibit 218 I~n@t@-ﬂaa%ﬂ1@—hﬂe—ef—th&dnnumanﬂsmnems—m—aa—m&paﬂmﬁspestpi

comments of the Departmuent of Community Development. They certainly do not represent the
views of the City’s Hearing Examiner, the City's Planning Commission, the City"Council, or any
other person or body that works for or represents the City of Black Diamo

Given the nature of the comments in Exhibit 218, we would appréCiate a clarification from the

" Department of Community Development whether these co nts are presented on its behalf or
solely on behalf of the City Attorney. If the commentf);? not presented with the review and
consentt of the Department of Community Developm uld be good for the Depaitment to.
sa state and expressly disavow association with E. b)ﬂk218 '

I have been asked to respond to accusatio Exhibit 218 which are flatly incorrect, irrelevant,
and potentially slanderous. These commiBnts raise questions as to whether the City Attorney has
violatéd his ethical obligations (a mudfter which we recognize is not before the Heating Examiner,
but which demonstrates the itude of the issues created by the City Attorney’s cormnmenis).

First, the City A is wrong about the core facts central to his accusations. As documented
in the “Blanket Jectlon to Response to City of Black Diamond, Exhibit 218" filed by William
Wheele thia Wheeler, and Joe May (Exhibit No. 7), the quote in Exhibit 218 of the
Diamo oalmon s “Mission Statement™ is completely inaccurate. The Exhibit 218 “quote” of
the JXamond Coalition’s Mission Statement on page 4 of Exhibit 218 does ot even match the
ﬁssmn Statement included in the City Aftomney’s “Attachment A" (which purports to be the

e-guotation-on_page 4). Before the City-Ademey-makes-allegations-of this-sort-he-.
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~shoutd check his facts carefully. WHhIlE CRTi-does-net-direc ply-to-the€1 Ormey s
filings in this proceeding, it is clear that if Fxhibi ad been filed in Court, the City Attorney
would be subject t;ﬂsial%m/ons‘uﬂd at rule. ‘Whether this and other inaccurate and disparaging

comments in 8 violate the City Attcamey 8 ethical obligations will need to be addressed
<in-another forom,

ﬁe&%@me@sﬂs@acgmémmﬁéewrﬁag‘ﬁ?m palition a5 2
J:ecord to these or any other proceedmgs relating to Yarrow Bay's development plans, Th

spoken on behalf of The Diamond Coalition in these or any of the related proceeding The City'
Attorney’s accusations to the contrary are not founded on &ny ewdence of any kin ' '

Likewise, it is totally inaccurate for the City Attomey to suggest that William and Cynthia
Wheeler or Joe May ever stated that they were testifying as represent: #¥es of The Diamond
Coalition. At no time did any of these individuals state that their tegifmony was presented on
" ‘behalf of The Diamond Coalition. The City Attorney can cife no document or transeript that
suggests otherwise,

as the goal “to see a significant
at 5:12. No citation is providcd for
should check his facts.

Next, the City Attorney alleges that The Diamond Coalitio
reduction in the MPD propesed density/scale.” Exhibit 2
this allegation. It is another falsehood. The City Attorn

William and Cynthia Whegler and Joe May previo
Exbibit 218 becduse it contains falsehoods. The Examiner denied the fequest, reasoning that the
objections went to the accuracy of the testimony, not its admissibility. However, ER 403 makes
clear that even relevant evideénce may be exc ded under circumstances like these:

' Althounh relevant, evidepCe may be excluded if its probative valne
is substantially cirtwpighed by the danger of unfair prejudice,
coxfusion of the iss s, or misleading the jury [fact finder] ...

Exhibit 218 will become part,4f the pennanent record of this proceeding. It will be available to
the public at-large via its/fosting on the City’s website. It contains falsehoods and factnal
allegations that are tota]ly unsubstantiated. It is demeaning to those citizens who are unjustly
accused therein. TheEkaminer should not allow this exhibit fo remain in the record and
available indefinitely on the City’s website. The Examiner should reconsider his ruling not fo |
strike this exhibit/ It should be expunged.

afr does not strike the exhibit, at minimum, the Examiner should enier findings that
pp/fhat Bxhibit 218°s allegations are false and tmsubstastiated and that théy should be
the City Coungcil,

ity Attorney continnes his dlsp"aragiﬂg attack on the citizens by suggesting that the
ents filed by hindreds of citizéns opposing these developments are simply the product of

indluss-merionettes-orchestrated by a feiw puppeteers. _This allepation.is-demeaning



Phil Olbrechis

August 19, 2011
Pape 3
2 ~WOIKinlg volunieer cofnmumty leaders like Peter Rimbos Witltam-end-Cynithé

hundreds of citizens who have taken the time to participate in this process.

by supgesting that they had been assisted by community leaders City ostensibly Suppo:

e are flabbergasted that the City Attorney would seek to und‘:;citj_t‘g? i from these citize
public participation. The City ostensibly enco:rﬁs/r’sh/epu ¢ to participate in its planning

oceedings. The City ostensibly warnzs to hear from-if§ citizens. If people like Peter Rimbos
d Cynthia Wheeler help citizens respond to #€ Cify’s request for public participation, they
ould be thanked for their efforts, 112’:)/;15 The Department of Community Development

and the Hearing Examiner should g of thelr way to thank the citizens for their Input and td
éaution the City Attorney W&g& those citizens who take time from their busy schedules
gs

1o participate i:;w& nes, _ .
Underlying ity Attorney’s accusations is the apparent argument that the comments of these

Hundreda-Bf citizens should be ignored or given Jess weight because these citizens responded i
a?jh réquest for citizen input from the City and community leaders. Apparently, the City Attorney
' fgieves that the citizens who have commented are fmﬁmﬁeﬁ%@ﬁm&m‘
J t-expressed-hy-people-dike Mz Rimbes: Anyone who has been involved in public
participation. efforts knows that it is not easy to prompt a citizen to take action in a proceeding
. like this. In a typical case, even repeated requests for citizen input fall on deaf ears as citizens

either do not care about the proposal or at least do not care enough about it to take the time to
comment given all the other demands on their time.

The City has received hundreds of citizen eomments in opposition to these development
proposals not simply because the City and community leaders asked the citizens to comment, but
becanse these hundreds of citizens eare. They care about their community. They care about
protecting the small fown atmosphere of Black Diamond. They care about upholding the
primary tenets of the Comprehensive Plan which calls for maintaining Black Diamend’s small
town atmosphere. And they cared enough about these issues to take up a pen or come to a
hearing even though they are extremely busy raising families, earning a living, taking care of
personal health issues, and otherwise trying to stay on top of their own personal needs. The huge
outpouring of public sentiment cannot be attributed to Mr. Rimbos® efforts alone. The huge
outpouring of public sentiment is a reflection of the huge and adverse impact that Yarrow Bay’s
plans would have on the small town called Black Diamond and the love of that small town by so
many of its citizens.

nearly umformly n opposmon to these propused deve‘lac’);?g@n_th' ent form) shcmld ba ‘
rejected. But the City Attorney’s decision io devot: fich time and space to this demeaning
effort begs the guestion: MYW Attorney spent more time affacking the
motives and credibility of the cifizefs than in addressing the substance of their issues? The
answer is ovaemey has liitle to say with regard to the substance. The City
Attorney ¢ ény that the proposals are wildly at variance with the basic tenets of the City’s

m&%mm@me&s%mmmmm
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sid-expansior—But-while-the City Attorney-primariy. .

uses—Exlaab&t—Q.—l-&m—a;ttaek_the_cmzens—-h& does devote a few passages to discuss substantive
issues. We turn to some of those now.

One of the City Attorney’s attacks is based on misuse of terms, in partieular, misunderstandings
regarding the meaning of the word “deénsity.” To a trained land use planner, the word “density”
refers to a mathematical concept: the mumber of units per acre. Technically, density is unrelated
to the size of a development. That is, a small development could have a high density or a low
density, depending on whether many or a few homes were located on the (small amount of) land
being developed. Likewise, a large development proposal may have a high or low den31ty again
depending on whether the nimber of units per acre is bigh or low.

But while “density™ has tb15 technical meanmg to Iand use planners, many igy people do not
distinguish between “density” and the size of a project. That is, they conflate the concepts of
“high density” and “scale.” Thus, the City Attoiney refers (inaceurately) to the Diamond
Coalition’s goal “to see a significant réduction in. the MPD proposed dénsity/scale.” Exhibit 218
at 5. Tt certainly is true that many members of the public desire to see a reduction in the “scale™
of the proposal. They believe it would result in too many homes, particularly in such a short
period of time, given the small town atmosphere that Black Diamond seeks to maintain and the
Comprehensive Plan’s call for gradual growth. But while they oppose the scale and pace of
development, few, if any oppose the “density” when that term is used in its technical sense.
Much of downtown Black Diamond today is developed at densities of four units per acre or
greater. Tt is not a 4 dw/acre density that is opposed as much as it is the massive scale and rapid
pace of the proposed development.

Thus, the City Attomey is inaccurate when he states fhat the base density (of 4 du/acre) is
“largely responsible” for the total unit count. Exhibit 218 at 8, That is not true at all. . All of this
land did not need to be developed in one fell swoop. Nothing in the BDUGAA or City’s
Comprehensive Plan fequires that. It would have been entirely consistent with those documents
for this land to be déveloped in small pieces — at urban densities — over an extended time without
having a total unit count in the next fifieen yedrs that dwarfs the existing remdances in the City.
The City Aitorney is absolutely wrong to suggest otherwise.

In like mauner, the City Atiorney is wrong to suggest that the Hearings Board has or W111
sonclude that these development plans are consistent with the City’s Comprehensive Plan. The
Clty Attorney potes that the Hearing Board’s initial ruling only resolved the public participation
issue (and determined that the City had erroneously failed o invelve its Planning Commission in
reviewing the development proposals). But let there be no misunderstanding: the Hearings
Board did not re_]ect any of the other challenges to the MPD ordinances. Those challeriges,
including core issues like whether the development proposals are consistent with the City's
Comprehensive Plan, remain to be resolved after other appeals and litipation ace concluded. We
remain confident that when those core substantive issues are decided, the MPD ordinances will
be rejected for those reasons (in addition to the public participation flaws alteady addressed).

~
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The City Attorney explains that the development agreement is not the place to resxamine issnes -
resolved in the MPD ordinances, but he fails to acknowledge that the MPD ordinances left many -
issues to be resolved in the development agreements. As the Examiner has recognized, the City
Council has significant discretion to exercise with regard to resolving many of those issues. The
City Attorney’s efforts to portray the development agreement as a mechanical “checklist”
undertaking is an effort to mislead the City Council as to the broad discretion it retains at the
development agreement stage. The Hearing Examiner should be clear in his recommendations to
alert the City Council that it retains much discretion on many of these issues and to reject the
suggestions by the City Attorney (and Yarrow Bay) that they are in some kind of “punch list™
role, merely checking that all the “T*s have been crossed and “I”’s have been dotted.

Curiously, rather than assessing whether Yarrow Bay’s plans are consistent with the Black
‘Diamond Comprehensive Plan, the City Attorney compares Yarrow Bay’s plans with similarly
masswe development pro_;ects in Snoqualmm and Issaquﬂh T%aq:s:ba&az:aihmxa&p&e—eﬁ.ﬂa&_

Black Dlamond’s Comprehenswa Plan does not contam a vision which suggests that the tow:u
seeks to become another Issaquah. The Comprehensive Plan is replete with policies and
discussion seeking to preserve the fown's small town atmosphere. While Issaquah (and
Snoqualmie) may claim-that they have done so, anyone familiar with the massive developments
around those former small towns is aware that the small tovm atmosphere is long gone. Thatis a
fate that most of the citizens of Black Diamond seek to avoid for their town.

—Fer—the—reasaﬁs-set'fmﬁn aDove please strike exhibit 718 From The recod. And among your other

recommend mem&ﬁ*ﬂmﬁﬁ—rﬁfﬂjﬁ—ﬁ—eﬁyﬂﬁm
who.has more respectfor citizepinput8_ .

Thank you for considering these comments,
Very mﬂy yours,

BRICKLIN & NE

Dawd A Bncklm
DAB:psc
cc:  Mike Kenyon/Bob Sterbénk

Nancy Bainbridge Rogers
Client



