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CITY OF BLACK DIAMOND
PLANNING COMMISSION MEETING AGENDA
May 11, 2010 7:00 PM
25510 Lawson Street, Black Diamond, Washington

CALL TO ORDER, ROLL CALL

PUBLIC COMMENTS: Individuals wishing to address the Planning Commission
regarding any item not on this meeting’s agenda may do so at this time.

APPROVAL OF MINUTES - April 6, 2010

PUBLIC HEARING ON POTENTIAL AMENDMENTS TO BDMC 18.08,
CONCERNING VARIOUS ADMINISTRATIVE PROCEDURES

DEPARTMENT REPORT

ADJOURNMENT



CITY OF BLACK DIAMOND
PLANNING COMMISSION
25510 Lawson Street, Black Diamond, Washington

MEMORANDUM

Date: May 5, 2010

To: Planning Commission

From: Steve Pilcher

Re: Public Hearing on Proposed Amendments to BDMC 18.08

A public hearing has been advertised for the Commission to consider proposed amendments to
Black Diamond Municipal Code 18.08 concerning various administrative procedures applicable
to land use actions. These proposed changes were reviewed with the Commission at its April
meeting. However, a few additional changes are included in the current version being presented
for the public hearing.

Background

The current Zoning Code (Title 18 of the Municipal Code) was adopted in June 2009. Since that
time, staff has noted a variety of issues with various aspects of the code, including the
administrative procedures contained within Chapter 18.08. Staff is suggesting the Commission
formally recommend the attached changes to the City Council in order to clear up potential
conflicts with other sections of the Municipal Code, make the code more readable, and provide
that processes are most effectively and properly handled.

SEPA conflicts

In January of this year, the City Council adopted an ordinance to clarify SEPA appeal
procedures and made it clear that in the event of any conflict, the provisions of Chapter 19.04
(Environmental Policy) would prevail. In order to avoid reduce potential confusion, staff is
recommending that all references to the SEPA process be deleted from Chapter 18.08.

Development Agreements

The other major change being proposed is to have Development Agreement proceed directly to
the City Council without a requirement for Hearing Examiner review. This will allow the City
Council to conduct an open record public hearing on a proposed Development Agreement,
thereby providing the public with the ability to contact them directly. Also, the code changes
clarify that consideration of a Development Agreement is not a quasi-judicial process (it more
akin to contract law).




Other significant changes include reducing the complexity of Table 18-1 (found in 18.08.125) to
simply list notice requirements by the type of application, rather than listing each potential
application.

SEPA Compliance
Code amendments dealing strictly with process issues are exempt from the SEPA threshold
determination process per WAC 197-11-800 (20).

Staff recommendation

After conducting the public hearing and considering testimony, staff recommends the
Commission make any suggested modifications to the proposal and then forward it on to the
City Council with a recommendation of adoption.
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Chapter 18.08

ADMINISTRATION: PROCEDURES, NOTICE & APPEALS

Sections:
18.08.010

18.08.030
18.08.040
18.08.050
18.08.060
18.08.070
18.08.080
18.08.090
18.08.100
18.08.110
18.08.120
18.08.125
18.08.130
18.08.150
18.08.180
18.08.190
18.08.200
18.08.210
18.08.220
18.08.230

18.08.010

Purpose

Decision Types

Ministerial Decisions — Type 1
Administrative Decisions — Type 2
Quasi-Judicial Decisions — Type 3
Quasi-Judicial Decisions — Type 4
Legislative Decisions — Type 5

Quasi-JudieialCity Council Decisions —

Application

Determination of Completeness
Notice of Application

Notice Requirements Table
Consolidated Permit Process
Public Notice of Decision.
Notice of Public Hearing.
Effective Date of Decision
Appeal Structure
Administrative Appeals
Appeal Process

Judicial Review

Purpose.

Type 6

The purpose of this chapter is to establish standard procedures; for public notification and
the timing of development decisions made by the City of Black Diamond. These
procedures are intended to:

A. Promote timely and informed public participation;

MmO O W

the Comprehensive Plan.

Eliminate redundancy in the application, permit review, and appeals processes;
Process permits equitably and expediently;
Balance the needs of permit applicants with preject-neighbersinterested citizens;
Ensure that decisions are made consistently and predictably; and

Result in development that furthers City goals, objectives and policies as set forth in
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18.08.030 Decision types.

There are six types of decisions;-actions-orpermitapphications-that are-reviewedmay be
made under the provisions of this title. The types are based on who makes the decision,

the amount of discretion exercised by the decision making individual or body, the level of
impact associated with the decision, the amount and type of public input sought, and the
type of appeal opportunity. This chapter sets forth procedural requirements for
applications, decisions, and appeals. Decision criteria and additional standards for
specific permit types and for GMA legislative decisions are set forth in chapter 18.12.
Decision types are summarized below; not all permits are listed. -

Decision Type Decision Maker(s) Types of Permits 4——{ Formatted Table

Type 1 — Ministerial Director Boundary line adjustment
Building permit

Final short plat

Shoreline exemptions
Temporary use permits
Use interpretation

Type 2 — Administrative | Director eFSERA Accessory dwelling unit
Respensible- Official | Administrative conditional use
Administrative variance

Binding site plan

Sensitive area bufferreduction-and
reasonable use exception

Formal code interpretation
SEPA-threshold-determinatior
Preliminary short plat

Site plan minor amendment

Type 3 — Quasi-Judicial | Hearing Examiner Conditional use permit

Plat alteration or vacation
Preliminary plat

Shoreline substantial development,
conditional, use or variance
Variance

Site Plan Review

Site plan major amendment
Sensitive Areas exceptions
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Type 4 — Quasi-Judicial | Hearing
Examiner/City Master Planned Development
Council Rezones (site specific)
|| Type 5 - Legislative Planning Comprehensive Plan amendments
Commission/ City (text or map)
Council Area-wide rezones

Zoning Code text amendments

Type 6 — Quasi- City Council Final Plat acceptanee
judicialCity Council Development Agreement <t~ Formatted: Normal

If a proposal requires multiple permits with decisions of different types (e.g., site plan
approval and conditional use permit, Type 2 and Type 3), the higher type process applies
to the entire proposal. Refer to 18.08.130.

18.08.040 Ministerial decisions — Type 1.

A. Type 1 decisions are based on compliance with specific, nondiscretionary and/or
| technical standards that are clearly enumerated in the City-Code. These decisions are
made by the director, are exempt from notice requirements, and are final actions.
‘ Type 1 decisions ef-the-directer-may be appealed to the Hearing Examiner and then to
Superior Court-testeentng-bu-dingsarmitsandrelntedtoehnien eodadecisions),

B. The following decisions, actions and permit applications require a Type 1 decision:

Title 15 (fire, mechanical, plumbing, etc)
Boundary Line Adjustments

Use interpretation

Shoreline exemptions

Final short plat

‘ 1. Building permits and related technical code applications referenced in BDMC

SIS A

:remporary use permit ///{ Formatted: Font: (Default) Times New

18.08.050 Administrative decisions — Type 2.

A. The Director makes Type 2 decisions based on standards and clearly identified
criteria. Type 2 decisions require written documentation that the proposal meets all
applicable City standards or is appropriately conditioned to meet requirements. The
supporting documentation may be in the form of a checklist, letter, staff report, or
combination of forms, reports and checklists.

B. Type 2 decisions require public notice as set forth in Section 18.08.120.

C. Type 2 decisions are subject to an administrative appeal to the Hearing Examiner
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Eeord
H—The following decisions, actions and permit applications require a Type 2 decision:

Preliminary short plat

Accessory dwelling unit

Administrative Conditional Use Permit (ACUP)
Administrative Variance

Critical-Sensitive Areas Reasonable Use Exception

Formal code interpretation «—{ Formatted: Indent: First line: 0.25"

Binding site plan
Site plan minor amendment

©COoN O~ WNE

18.08.060 Quasi-judicial decisions — Type 3.

A. Type 3 decisions are made by the Hearing Examiner following an open record public
hearing and involve the use of discretionary judgment in the review of each specific
application.

B. Type 3 decisions require public notice as set forth in Sections 18.08.120.

C. For each Type 3 decision, the Department will forward a recommendation to the
Hearing Examiner regarding whether the proposal is consistent with applicable City
regulations and policies and whether the proposal should be approved, approved with
modifications or conditions, or denied. The Examiner will issue a written decision
including findings, conclusions, and conditions, if any.

D. The Bepartment-Director may require an applicant to participate in a public meeting
to provide information and take public comment before the department forwards a

propesal-

F. A Type 3 decision may be appealed to the-Superior Court, except that a Type 3
decision on a shoreline application may be appealed only to the State Shorelines
Hearings Board. (See also 18.08.200 regarding consolidated permit processing and
appeals).

G. The following decisions, actions, and permit applications require a Type 3 decision:

Preliminary plat)

Conditional Use Permit

Shoreline; substantial development, conditional use permit or variance

Plat alteration or vacation

Site plan approval or major amendment

Variance

Sensitive Areas Exceptions

NoohkwhrE
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18.08.070 Quasi-judicial decisions — Type 4.

A. Type 4 decisions are made by the City Council following a closed record hearing
based on a recommendation from the Hearing Examiner. Type 4 decisions proceed in
the same way as Type 3 decisions, except that:

1. The Hearing Examiner makes a recommendation to the City Council rather than
making a decision.

2. The City Council holds a closed record hearing to consider the recommendation
from the Hearing Examiner. Only parties of record who testified at the Hearing
Examiner hearing may speak at the closed record hearing; however, testimony is
limited to discussion about the recommendation from the Hearing Examiner. All
argument and discussion must be based on the factual record developed at the
Hearing Examiner open record hearing.

3. The City Council will-shall decide the application by motion and wil-shall adopt
formal findings and conclusions approving, denying, or modifying the proposal.

4. Appeal of the City Council decision is to Superior Court. Fhere-is-ho

B. Type 4 decisions require public notice as set forth in Sections 18.08.120.

C. The following decisions, actions and permit applications require a Type 4 decision:
1. Rezone (site specific)
2.
3. Master Planned Development

18.08.080 Legislative decisions — Type 5.

A. Type 5 decisions are legislative, non-project decisions made by the City Council
under its authority to establish substantive policies and regulations pursuant to the
Growth Management Act. Type 5 decisions do not include legislation of a procedural
nature such as the adoption of fee ordinances or technical issues such as adoption of
building codes, engineering standards and related matters.

B. Type 5 decisions require public notice as set forth in Section 18.08.120 and a public
hearing before the City-Planning Commission, whe-which will make a

recommendation to the City Council;-and-broad-public-eutreach-prier-to-a-decisionby

C. There is no administrative appeal of Type 5 decisions, but they may be appealed to
| the Washington State Growth Management Hearings Board.
D. The following actions require a Type 5 decision:
1. Comprehensive Plan Amendment (text or future land use map)
2. Sub-area plan adoption or amendment
3. Area-wide rezone
4. Amendment of the Zoning eode-Code or other development regulations.

18.08.090 Quasi~judicialCity Council decisions - Type 6.

A. Type 6 decisions are quasi-judicial decisions or other decisions, not necessarily
requring the filing of a project permit application, made by the eity-City eouneH
Council following a recommendation by staff.

B. Type 6 decisions include, but are not limited to, the following-project-applications:

1. Final plat_.approval;
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improvement districts.
C. Prior to taking action, the City Council shall conduct at least one open record public
hearing on a proposed Development Agreement.

18.08.100 Application.
A. Who may apply:
1. The property owner or an agent of the owner with authorized proof of agency may
apply for a Type 1, 2, 3, er4 or 6 decision. Eligibility and procedures for
amending the comprehensive plan are found in BDMC Title 16.;-erfora-site-

2. The Mayor, Planning Commission, or City Council may initiate a site-specific
rezone (a Type 4 decision) for City-owned or managed property, or an area-wide
rezone, a Comprehensive Plan Amendment, or an amendment to the text of the
Zoning Code (Type 5 decisions).

| 3. Any person may propose a text or map amendment to the Comprehensive Plan or
request that the City initiate an area-wide rezone, or amendments to the text of the
Zoning Code. Procedures for amending the Comprehensive Plan are outlined in
BDMC 16.30.
B. All applications for Type 1, 2, 3, 4, 5 or 6 decisions, actions, or permits shall be
‘ submitted on official forms or as prescribed and provided by the Department and be
accompanied by the required filing fee.
C. The Department shall establish, and may revise from time to time, submittal
requirements for each type of application.

1. Individual submittal requirements may be waived by the Director, in writing, only
if the applicant can demonstrate that normally required information is not relevant
to the proposed action and is not required to show that an application complies
with applicable City codes and regulations.

2. For project permit applications, the submittal requirements established by the
Director shall include a target turn-around period for initial review and an
estimate of average turn-around times for permit issuance. Such time periods
shall be established administratively and included in application submittal
requirements available to the public, but shall not exceed one hundred twenty
(120) days.

18.08.110 Determination of completeness.

| A. An application for a Type 1, 2, 3, 4or 4 e+6-decision shall be determined complete
when all information required in the applicable submittal requirements has been
provided in a manner sufficient for processing the application. Additional information
may be required by the City even though an application has been determined to be
complete for processing.
B. The City may, at its discretion and at the applicant’s expense, retain a qualified
professional to review and confirm the applicant’s reports, studies and plans.
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C. If an application is determined to be incomplete, the City will mail written
notification to an applicant of what information or material must be submitted to
make the application complete. Notice that an application is not complete shall be
mailed within 28 days of receiving the application.

D. The City may choose to notify an applicant by mail, telephone or email that an
application is complete. If the City does not notify the applicant of completeness or
incompleteness within 28 days of submitting the application, the application shall be
considered complete on the 29th day.

18.08.120 Notice of application.

A. Within 14 days of the determination of completeness, the City shall issue a notice of
application for all Type 2, 3, and 4 applications.

B. The notice of application shall include the following information:

1

2.
3.

9.

The dates of application, determination of completeness, and the date of the notice
of application;

The location and description of the project;

A list of project permits included in the application and identification of other
required permits, to the extent known by the department;

The identification of existing environmental documents that evaluate the proposal
and the location where the application and any other relevant materials can be
reviewed;

The date, time, and place of an open record hearing, if one is required and has
been scheduled;

The name of the applicant or project contact and the name of the City staff person
assigned to the project, along with City staff contact information;

A statement of the public comment period, which shall be 14 days, except for
shoreline substantial development, shoreline variance, or shoreline conditional use
permit applications, which shall have a 30-day comment period for notice of
application;

A statement of the rights of individuals to comment on the application, receive
notice, participate in any hearings, request a copy of the decision (once made) and
a summary of any appeal rights; and

Any other information the City determines to be appropriate.

C. The notice of application shall be made available to the public by one or more of the
following methods, as specified for each permit application type in Table 18-1:

1

Hw

Mail. Mailing to owners of real property located within 300 feet of the subject
property. If the owner of the property that is the subject of the application owns
other real property adjacent to the subject property, then the 300-foot
measurement shall be taken from the boundary of any such adjacently located
parcels. This distance shall be increased to 500 feet for a Master Planned
Development;-.

Publish. Publishing in the official City newspaper of record.

Post. Posting the property with a sign or placard as required by the department.
Online. Publishing or posting on the City’s website a notice of the application. If
online method is used, the Department will either establish a specific calendar for
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online publishing or will maintain an email distribution list to alert interested

parties that a new proposal has been applied for.

5. Other. Other methods of notice are supplementary to some primary method and
may include press releases, notices to community newspapers, notifying public or
private groups known to have an interest in an area or certain type of proposal.

18.08.125 Notice requirements table.

A. Notice shall be provided using the following methods for each decision type. Specific
applications with unigue noticing requirements are noted individually.:

Table 18-1
Application Process Mail | Publish | Post | Online cheFF**{ Formatted Table
+ype
SEPA Threshold-Determination
Llselnren e th SER AL el X X X X
Drbapd-Fma B ELES
licati
\Maranee Type-2 X X X X
Shoreline-Variance e X X X X
F ol
Do opmentRommi Type2 X% X% X X
Critical Areas Reasonable Use | Type 2 X X X X
=eeosion
Formal-Code-Interpretation Type 2 X X X
S ORI R TR e pez X X X X
Plat-Alteration-or Vacation Type 3 X% X X X
]
CRACRs R
PhstorRonped-Don enmont e X% X% X X% X
Rezone Fyped % % X% %
Development Agreement Type 4 X X X X
_ |
Commnchonse o
Amendment-(map-or-text) Type5 X% X% X X% X
Zoping-code e tmendiannt | Pt X% X X
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minor amend X X X X X
Formatted [ﬁ
Type 3 X X X X “ Formatted [—i
e Site Plan < Formatted [ﬂ
mend X X X X X Formatted Q
Formatted: Bullets and Numbering
Type 4 X X X X X b Formatted [ﬁ
‘ Formatted [ﬂ
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e Final Plat X X A Formatted [ﬂ
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18.08.130 Consolidated permit process. Formatted )
A. If a project requires more than one type of land use application, the applications shall Formatted )
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separate processing will result in a more efficient or effective review process. Fhe Formatted )
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effective date of the Type 1 decision shall be no sooner than the date of final City
action on the related Type 2 or higher application.

2. When a Type 2 application is consolidated with a Type 3 or Type 4 application,
no change in decision making or appeal processes will occur, except that
shoreline applications (variance or substantial development permits) shall be
decided by the higher level decision maker. Appeals of Type 2 decisions shall be
consolidated into the required open record public hearing for the Type 3 or Type 4
decision.

3. When a Type 3 application is consolidated with a Type 4 application, the Type 3
decision shall be made as part of the Type 4 application.

18.08.150 Public notice of decision.

A. Each Type 2, 3, or 4 decision shall be made in writing. The form of a Type 2
decision may be a checklist, annotated checklist, letter, report, memo, or combination
of forms. Type 3 and Type 4 decisions shall include findings and conclusions in
support of the decision.

B. Notice of each Type 2, 3, or 4 decision shall be mailed to:
1. The applicant and applicant’s contact person;
2. Each person who submitted a comment on the proposal during the public
comment period;
3. Each person who spoke at any required public hearing; and
4. Each person who requested notice of the decision or who has requested
notification of all permit decisions.
C. Notice of a decision shall include a description of how to appeal the decision.

18.08.180 Notice of public hearing.
Notice of the time and place of an open record hearing for Type 3 and 4 applications shall

{ Formatted: Font: Not Bold
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be provided by the Department no less than 14 days prior to the hearing, through use of
the same methods indicated for notice of application. See 18.08.120 and 18.08.125.

18.08.190 Effective date of decision.

Type 1 decisions shall be effective on the date the decision is made. Type 2 and 3
decisions shall be effective at the close of the appeal period, or if appealed, on the date of
final City action on the appeal. Type 4 decisions are effective on the date final findings
and conclusions are adopted by the City Council. Type 5 and 6 decisions are effective on
the date of passage of the ordinance or resolution regarding the application by the City
Council, or on a later date as may be specified in the resolution or ordinance.

18.08.200 Appeal structure.
Table 18.08.200-1 provides a summary of the appeal structure for Type 1- 5 applications.

10
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Table 18.08.200-1 Summary of Appeal Structure

Process Type Decision maker Appeal to Further
appeal

Type 1-exeept Director Hearing Examiner n.a.

appeals

Type 2-except Director Hearing Examiner Court

cheras

OEEeNHaRS

Type 3, except Hearing Examiner Superior Court Court

shoreline

applications

Type 4 and 6 City Council Superior Court n.a.

Type 5 City Council Growth Management Court
Hearings Board (GMHB)

applications Board

Type 3 Shoreline Hearing Examiner Shorelines Hearings Court

application Board

Note that a consolidated permit process may change the initial decision maker for Type 2
shoreline applications and for Type 3 applications consolidated with Type 4 applications.

Table-18:08-200-2-SEPA-Appeal-Stirueture
Appeat
) Mt S :
Non-significance-(MDNS)for:
Doreetor/Resoopsibe Sovtt
3 thicial
Oiielind
i
Col

11
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18.08.210 Administrative appeals.
A. Who may appeal. Any aggrieved party of record may file an administrative appeal of

B.

a Type 1, 2 or Fype-3 decision.
Time and place to appeal. Appeals of a Type 1, 2 or 3 decision shall be addressed to
the hearing examiner and filed in writing with the department within 14 calendar days

of the notice of decision, except for shoreline appeals and-appeals-associated-with-a
S commnrtt e,

. Shoreline appeals. Appeals of a shoreline substantial development permit, shoreline

conditional use permit, or shoreline variance decision shall be filed with the state
shorelines hearlngs board pursuant to RCW 90.58. 180

. Fees. Each appeal filed on a non-shoreline decision sﬁall be accompanied by a filing

fee in the amount established in the City’s schedule of fees.
Form of appeal. A person appealing a Type 1 decision must file a written statement
setting forth:

1. Facts demonstrating that the person is aggrieved by the decision;
2. A concise statement identifying each alleged error and the manner in which the

deusmn fails to satlsfy the appllcable deC|S|on crlterla An&ppeal—ef—aéEPA

3. The specmc rellef requested; and
4. Any other information reasonably necessary to make a decision on appeal.

. Limitation on new appeal issues. No new substantive appeal issues may be raised or

submitted after the close of the time period for filing of the original appeal. The
hearing examiner may allow an appellant not more than 15 days to perfect an
otherwise timely filed appeal.

18.08.220 Appeal process.
A. Within 14 calendar days following timely filing of an administrative appeal, the

B.

C.

department shall mail notice of the date, time and place for the appeal hearing to all
parties who received notice of the decision.

Appeals shall be heard and decided within 90 days from the date the appeal is filed,
unless the hearing examiner determines by written findings that a specified amount of
additional time is necessary because the matter is of unusual complexity or scope or
for other good cause shown. The period of time for hearing and deciding an appeal
shall be excluded in calculating the 120 period for permit issuance established
pursuant to BDMC 18.08.100 or state law.

The hearing shall be limited to the issues included in the written appeal statement.
Participation in the appeal shall be limited to the City, the applicant, and those

12
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persons or entities which have timely filed complete written appeal statements and
paid the appeal fee.

D. The appellant shall carry the burden of proof in the appeal. The burden of proof shall
be met by a preponderance of the evidence in order for the appellant to prevail.;

18.08.230 Judicial review.

A. No person may seek judicial review of any decision of the City, unless that person
first exhausts the administrative remedies provided by the City.

B. Any judicial appeal shall be filed in accordance with State law. If there is not a
statutory time limit for filing a judicial appeal, the appeal shall be filed within 21
calendar days after a final decision is issued by the City.

13
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