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15) The Villages MPD Development
Agreement {Ord. 11-970 and
amendments, available on request)

ORDINANCE NO. 11-970

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF BLACK DIAMOND, KING COUNTY, WASHINGTON,
APPROVING THE VILLAGES MASTER PLANNED
DEVELOPMENT  DEVELOPMENT AGREEMENT
BETWEEN THE CITY OF BLACK DIAMOND AND BD
VILLAGE PARTNERS, LP; PROVIDING FOR
SEVERABILITY AND ESTABLISHING AN EFFECTIVE
DATE

WHEREAS, RCW 36.70B.170(1) authorizes a city to “enter into a developmcﬁt
agreement with a person having ownership or control of real property within its jurisdiction™;
and

WHEREAS, Chapter 18.66 of the Black Diamond Municipal Code (“BDMC?*) also
“authorize[s] the use of development agreements, as authorized by state law, as a means to
document conditions and procedures for certain types of development and to thereby provide
grealer certainty to the city, applicants and the public regarding how property will be
developed”; and

WHEREAS, BDMC Section 18.66.010 also provides that “Development agreements
may be used for any type of proposals but are anticipated to be applied most often to master
planned development, per Chapter 18.98”; and

WHEREAS, BDMC Section 18.98.090 authorizes a particular, more limited type of
development agreement concerning a master planned development (“MPD”), in which “MPD
conditions of approval shall be incorporated. . . as authorized by RCW 36.70B.170”; and

WHEREAS, BDMC Section 18.98.090 imposes the legal standard applicable to a
development agreement related to a MPD, by providing that a MPD development agreement
“shall be hinding on all MPD property owners and their successors, . . . shall require that they
develop the subject property only in accordance with the terms of the MPD approval . . .[and]
shall be signed by the mayor and all property owners and lien holders within the MPD
boundaries, and recorded, before the city may approve any subsequent impiementing permits or
approvals”; and

WHEREAS, on September 10, 2010 and March 16, 2011, BD Village Partners, LP
(“the Applicant”) submitted applications for a Development Agreement to implement The
Villages Master Planned Development (“MPD”) Permit, then under consideration by the City
of Black Diamond City Council; and

WHEREAS, on September 20, 2010, the Black Diamond City Council adopted



Ordinance No. 10-946, approving a Master Planned Development Permit for The Villages
MPD; and

WHEREAS, City staff and the Applicant negotiated various changes to and multiple
drafts of The Vitiages MPD Development Agreement; and

WHEREAS, in June, 2011, the Applicant submitted the fourth, revised version of The
Villages MPD Development Agreement; and

WHEREAS, on June 2, 2011, the Applicant requested that the City issue a SEPA
Determination of Significance (“DS$") for the proposed Development Agreement, and proceed
to adopt the Final Environmental Impact Statement previously issued in December 2009 for The

Villages MPD Permit; and

WHEREAS, on June 3, 2011 the Black Diamond SEPA Responsible Official issued a
Determination of Significance and Adoption of Existing Environmental Document, adopting
The Villages Master Planned Development Final Environmental Impact Statement dated

December 11, 2009; and

WHEREAS, pursuant to BDMC 18.08.070(C)(2), the proposed Villages MPD
Development Agrecment was considered by the Black Diamond Hearing Exatniner as a Type 4,

quasi-judicial decision; and

WHEREAS, the Hearing Examiner held a prehearing conference on May 23, 2011, and
held a public, open record hearing on July 11-14, July 16, and Jaly 21, during which members
of the public were provided the following: up to 10 minutes per party to testify with some
allowed to speak for up to sixty (60) minutes if up to five (5) other parties of record ceded their
time to the speaker; the opportunity to present expert witnesses and cross-examine expert
witnesses presented by other parties; the opportunity to object to evidence or testimony
prescnted by others; and ilie opportunity to respond in writing to the written submittals of City

staff, the Applicant and other parties;

WHEREAS, at each session of the public, open record hearing, testimony concluded
prior to the scheduled end of the hearing session; and

WHEREAS, the Hearing Examiner held the record open follewing the conclusion of
oral testimony, for submission of additional written testimony and exhibits, until August 22

2011; and
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WHEREAS, the Hearing Examiner heard over 20 hours of testimony and admitted a
total of 273 exhibits totaling over 3,500 pages during the course of the open record hearing on
the proposed Development Agreement; and

WHEREAS, on September 14, 2011, the Hearing Examiner issued his 113-page
Recommendation on The Villages Development Agreement, recommending that the Black
Diamond City Council approve the proposed Development Agreement subject to twenty-four
(24) recommended “Implementing Conditions”; and

WHEREAS, on September 21, 2011, pursuant to BDMC Section 18.08.070(A)(2), the
City Council convened a public, closed record hearing to consider the Hearing Fxaminer's
Recommendation on The Villages MPD Development Agreement; and

WHEREAS, at the start of the public, closed record hearing, the Applicant and certain
parties of record raised objections under the Appearance of Fairness Docirine to the
participation of all Council members except Council member Boston; and

WHEREAS, on September 26 2011, upon deliberation and after disclosure of the basis
of the objections and their respective individual views thereof, Council members Hanson,
Mulvihill, Saas, and Goodwin announced that they would recuse themselves from further
participation in the closed record hearing; and

WHEREAS, the recusals by Council members Hanson, Mulvihill, Saas, and Goodwin
deprived the City Council of a quorum needed to proceed with the closed record hearing, thus
triggering the “Doctrine of Necessity” codified in RCW 42.36.090 and thereby allowing
Council members Hanson, Mulvihill, Saas and Goodwin to fully participate in the proceeding
and vote as though the challenge had not occurred; and

WHEREAS, notwithstanding the provisions of the Docirine of Necessity as codified in
RCW 42.36,090, Council members Saas and Goodwin announced that they would not (and,
thereafter, they did not) participate further in any way in the City Council’s closed record
hearing or consideration of the proposed Villages MPD Development Agreement; and

WHEREAS, on September 29, 2011, the City Council adopted Resolution No. 11-766,
suspending certain Council Rules of Procedure and adopting new rules of procedure to govern
the conduct of the Council’s public, closed record hearing {o consider the proposed Villages
MPD Development Agreement; and

WHEREAS, the Council held the public, closed record hearing on September 29, and
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October 3-6, 8 and 10, 2011, during which it heard and considered oral argurment by parties of
record for 9.5 hours; and

WHEREAS, pursuant to the rules of procedure adopted in Exhibit A to Resolution No.
11-766, parties of record were allowed up to 10 minutes per party, with some allowed to speak
for up to sixty (60) minutes if up to five (5) other parties of record ceded their oral argument
time to that party as allowed by the Council’s adopted rules; and

WHEREAS, at cacht session of the public, closed record hearing, testimony concluded
prior to the scheduled end of the hearing session; and

WHEREAS, the City Céuncil also allowed parties of record additional time to submit
up to twenty-five, double-spaced pages of written comment along with their oral argument, and
then allowed each party of record an additional ten (10) pages to reply to City staff’s and the
Applicant’s written responses to the other parties’ 25-page written submissions; and

WHEREAS, the City Council received a total of 67 Exhibits totaling 1,069 pages
containing the written submissions from parties of record, City staff and the Applicant; and

WHEREAS, the quasi-judicial process utilized before the Hearing Examiner and City
Council for consideration of The Villages MPD Development Agreement provided for
significantly greater citizen involvement and participation in the City’s consideration of the
proposed Development Agreement than would have been available under the Black Diamond
Municipal Code and City Council Rules of Procedure had the Development Agreement been
processed as 2 Type 5 discretionary, legislative approval under BDMC 18.08.080, as requested

by several parties of record; and

WHEREAS, parties of records and members of the public confacted City Council
members ex parte, off the record, during the pendency of the quasi-judicial, closed record
hearing process, and the existence and substance of those ex parte contacts were disclosed by
City Council members on the record and an announcement made of the opportunity for the
parties to those communications to rebut the substance of the disclosure, as provided in RCW

42.36.060

WHEREAS, on October 24, 2011, the City Council commenced its deliberations on the '

proposed Development Agreement, and continued those deliberations from day to day from
October 24-28, October 31, and November 1, 2011, for 19.75 hours of deliberation; and

WHEREAS, during the course of its deliberations, the City Council considered
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arguments from parties of record and each of the Hearing Examiner’s recommended
“Implementing Conditions,” as well as other suggestions included in the body of the Hearing
Examiner’s 113-page Recommendation document but not within the text of the twenty-four (24)
specific “Implementing Conditions”; and

WHEREAS, during the course of its deliberations, the City Council directed staff to
negotiate additional language changes to the proposed Villages MPD Development Agreement,
to address a substantial rumber of the Hearing Examiner’s suggestions and the City Council’s
concerns; and

WHEREAS, on November 1, 2011, the City Council again reviewed each of the
proposed changes io the Development Agreement that Council had directed staff to negotiate
with the applicant based on the Hearing Examiner’s recommendation and/or the City Council’s
review of the Development Agreement, and the catalog of those requested changes is set forth
in Exhibit 1 hereto; and

WHEREAS, at the conclusion of the City Council’s review of November 1, 2011, the
Council voted 3-0 to direct the City Attorney to prepare Findings of Fact, Conclusions of Law
and an ordinance memorializing the Conncil’s decision to approve the proposed Villages MPD
Developmeni Agreement; and

WHEREAS, the City Couneil has considered this Ordinance and its attached Findings
of Fact, Conclusions of Law, and attached exhibits, and desires to approve The Villages MPD
Development Agreement subject to the changes to the Development Agreement negotiated
between City staff and the Applicant pursuant io the Council’s direction;

NOW, THEREFORE, THE CITY COUNCII. OF THE CITY OF BLACK
DIAMOND, WASHINGTON, DOES ORDAIN AS FOLLOWS:

Section 1. Findings of Faet. The City Council hereby adopts the Findings of Fact set
forth in Exhibit 2 attached hereto and incorporated herein by this reference.

Section 2. Conclusions of Law. The City Council hereby adopts the Conclusions of
Law set forth in Exhibit 3 attached hereto and incorporated herein by this reference.

Section 3. Approval of The Villages Master Planned Development Development
Agreement. Based on the Findings of Fact and Conclusions of Law adopted in Sections 1 and
2 above, the City Council hereby approves the Villages Master Planned Development
Development Agreement Between the City of Black Diamond and BD Village Partners, LP as
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set forth in Exhibit 4 attached hereto and incorporated herein by this reference, and anthorizes
the Mayor to execute the same on behalf of the City.

Section 4. Approval of MPD Funding Agreement. Based on the Findings of Fact and
Conclusions of Law adopted in Sections 1 and 2 above, the City Council hereby approves the
MPD Funding Agreement between the City of Black Diamond, BD Village Partners, LP and
BD Lawson Partaers, LP as set forth in Exhibit N to Exhibit 4 attached hereto and incorporated
herein by this reference, and authorizes the Mayor to execute the same on behalf of the City.

Section 5. Severability. Each and every provision of this Ordinance shall be deemed
severable. In the event that any portion of this Ordinance is determined by final order of a
court of competent jurisdiction to be void or unenforceable, such determination shall not affect
the validity of the remaining provisions thereof, provided the intent of this Ordinance can still

be furthered without the invalid provision.

Section 6. Effective Date. This Ordinance shall be in full force and effect after the
occurrence of all of the following events: (a) the passage of five (5) days after passage and
publication of this Ordinance as required by law; (b} exceution by the Mayor of both Exhibit 4
to this Ordinance and Exhibit N thereto; and (b) receipt by the City Clerk, within thirty (30)
days of passage of this Ordinance, of executed signature pages to both The Villages Master
Planned Development Development Agreement and Exhibit N thereto (the MPD Funding
Agreement), signed and sworn to by a general partner of the Applicant before a Notary Public.

Such executed signature pages shall constitute and be evidence of the unconditional acceptance
by the Applicant of the terms of The Villages Master Planned Development Development
Agreement and Exhibit N thereto (the MPD Funding Agreement), and a promise to comply
with and abide by those terms and conditions. A surnmary of this Ordinance may be published
in Lieu of the entire Ordinance, as authorized by State law.

Iniroduced on the 6th day of December, 2011.

Passed by the City Council on the 12th day of December, 2011,

Lo Qb

Mayor Rebecca Olness

ATTEST:

Brenda Martinez, City Clerk
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APPROVED AS TO FORM:

(e G

Chris Bacha, City Attorney

Published: /4 // wllf

Effective Date: ‘/p?/ﬂ/ [l
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November 1, 2011 Request for Approval

. Request for Approval

Yarrow Bay asks that the Council act to approve the Development Agreements for both The Villages
and Lawson Hills. Yarrow Bay recommends the Council move to authotize the City Attorney to draft
an Ordinance Including findings of fact and conclusions of law, that approves the Development
Agreements and authorizes the Mayor to execute the Development Agreements for The Viilages
(PLN10-0020/11-0073) and far Lawson Hills (PLN10-0021/11-0014) In the form of Exhibit 1 (The
Villages} and Exhibit 2 {Lawson Hills), as revised by the follawing pages, which Include Staff's Errata
(Exhibit 4), the Hearing Examiner's recornmended conditions Including changes proposed by Councl],
revisions offered by the applicant In Exhibit 139 (shown In the following pages as Y#), and Councli
supplemental language. Changes proposed prior to the Councll Closed Record Hearing are shown In

the following pages as single underlined or stikethreugh text, Changes made durlng Council Closed
Racord Hearing are shown as double underlined or strikethraugh text,
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Movember 1, 2011 Developmeant Agreament Revisions

iL Davelopmant Agreement Revislons

Staff Errata

The Villages MPD Developnient Agresmenf
a. Section 7.4.3, First Paragraph (pg. 56):

7.4.3 Stormwater Management Goals
The Master Developer shall comply with the stormwater management geals provisions pravided below.

Tn the event of a conflict between these goaals provisions and the Stormwater Management Design
Standards sct forth in Section 7.4.4 of this Agreement, the Stormwater Management Design Standards

shall prevail.

b, Exhibit *A*, Project Boundaries and MPD Site Plan:
Development Parcel V30 was incorrectly depicted as MPD-M Medium Density Residential on the MPD

Site Plan contained in Exhibit “A” of The Viilages Development Agreement dated June 2011 that was
submitied to the Black Diamond Hearing Bxaminer, Attached to this Brrata is an updated Exhibit “A”
correctly showing Development Parcel V30 as-MPD-L Low Density Residential,

¢. Hxhibit "0", Storm water Monitoring Requirements: Lawson Hille and The Viltages MPDs (pg. 1):

Background: Total phosphoras (TF) ¢oncentrations in Lake Sawyer are limited to 16 pg/L. as a steady
state in-lake mean total P coneentration (tatal external and internal P load following WTE diversion)
during any time of the year!, ‘This concentration is a predicted value based on hypothetical exchusion of
the WTP that was presont during the time of the TIIDL Model development, Further, the TP limit of 16
g/l was selected, using a probability function, in order to minimize the chance (<5%) for & lake shift to
a cutrophic state. Contributions of TP load from additional development in any of the 3 Sub-basins (e.g.,
Lake Sawyer surrounding area, Ravensdale Creek, and Rock Creek) have been limited and cannot result
in increasing TP concentrations beyond the Load Allacation {LA). A 50 percent TP removal goal from
the influent pollatant s the basic treatment performance goal identified by Ecology's 2005 Stormwater
Management Manual for Western Washington. The target concenirations for TP in each of these sub-
watersheds is well below the load altoeation predicted by the TMDL model. Influent concentrations are
based on published values for phosphorus leaching from Puget Sound land use types identified in the
Lake Sawyer Basin. Estimates for influent total phosphorus were consistent with land use conéributions
reported in the Bcology (2009) Water Quality Implementation Plan and the EIS for the MPDs (Kindig
2008). Ecology's 2009 ‘Water Quality Implementation Plan states-provides that, for the City of Black
Diamond, compliance with the applicable stormwater permit, which requires compliance with the 2005
Stormwater Management Manual for Western Washington, constilutes compliance with the TMDL. Triad
Associates has estimated that fo achicve the 50 percent TP removal goal, TP concentrations fiom the
stormwater BMPs may not exceed 0.048 mg/I.! from the Lawson Hills development and 0,055 mg/E’
from The Villages development. This monitoring plan is consistent with and includes all of the elements
identified in the MPD Approval Conditions as Ex. NR-TV-7, except that it adds additional explanation

snd water qualily parameters to the monitoring program.
d. Exhibit "Q", Maple Valley Transportation Mitigation Agreement {pgs. 29-31):
In the copies of the Maple Valley Transportation Mitigation Agresment, Bxhibit "Q" of The Villages and

Lawson Hills Development Agreements dated Fune 2011, that wers submiited to the Black Diamond
Hearing Examiner the signature and notary blocks failed to clearly show the handwritten signatures,
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MNovember 1, 2011 Development Agreemant Revislons

Attached to this Errata are updated signature and notary pages for Bxhibit "Q" from the recorded copy of
the Maple Valley Transportation Mitigation Agreement at AFN 20110422000249 off of the King County
Recorder's Office website correctly showing the executed signature and notary blocks,

Lawsen Hills MPD Development Agresment
a. Section 7.4.3, First Paragraph (pg. 53):

7.4.3 Stormwater Management Goals

‘The Master Developer shall comply with the stormwater management geale-provisions provided below.

In the avent of & conflict belween these gasls-provisions and the Stormwater Management Design
Standards set forth in Section 7.4.4 of this Agicement, the Stormwater Management Design Standards

shall prevail.

b. Exhibit "0", Storn water Monitoring Requirements: Lawson Hills and The Viltages MPDs (pg. 1)

Background: Total phosphorus (TP) concentrations in Lake Sawyer are limited to 16 pgfL as a steady
state in-lake mean total P concentration (total extermnal and internal P load following WTP diversion)
during any time of the year', This concentration is a predicted value based on hypothetical exclusion of
the WTP that was present during the time of the TMDL Model development. Further, the TP [imit of 16
ng/L was selected, using a probability function, in order to minimize the chance (<5%) for a lake shift to
a eutrophic state. Contributions of TP load from additional development in any of the 3 Sub-basins (e.g,
Lake Sawyer surrounding arca, Ravensdale Creck, and Rock Creek) have been limited and eannot result
in increasing TP concentrations beyond the Load Allocation (LA). A 50 percent TP removal goal from
the influent polhitant is the basic treairment performance goal identified by Ecology's 2005 Stormwater
Management Marnual for Western Washington, The target concentrations for TP in each of these sub-
watersheds is well below the load allocation predicted by the TWDI madel. Influent concentrations are
based on published values for phosphorus Ieaching from Puget Sound land use types identified in the
Lake Sawyer Basin. Bstimates for influent total phosphorus were consistent with land use contribations
reported in the Ecology {2009) Water Quality Implementation Plan and the EIS for the MPDs (Kindig
2008). Ecology's 2009 Water Quality Implementation Plan states-provides that, for the City of Black
Diamond, compliance with the applicable stormwaler permit, which requires compliance with the 2005
Stormwaler Management Manual for Western Washinglon, constitutes complance with the TMDL., Triad
Associales hag estimated that to achieve the 50 percent TP removal goal, TP concentrations from the
stormwaler BMPs may not exceed 0.048 mg/I.2 from the Lawson Hills development and 0,055 mg/L?
from The Villages development, This monitoring plen i consistent with and includes all of the elements
identified in the MPD Approval Conditions as Tx, NR-TV-7, except that it adds additiona] explanation

and water quality parameters to the monitoring program.

Exhibit "Q", Maple Valley Transportation Mitigation Agreement {pgs, 29-31}:

[+

In the copies of the Maple Valley Transportation Mitigation Agreement, Exhibit "Q" of The Villages and
Lawson Hills Development Agreentents dated June 2011, that were submitted to the Biack Diamond
Hearing Examiner the signature and notary blocks failed to cleadly show the handwritten signatures.
Attached to this Errata are updated signature and notary pages for Exhibit "Q" from the resorded copy of
the Maple Valley Transportation Mitigation Agreement at AFN 20110422000249 off of the King County
Recorder's Office website cormectly showing the excented signature end notary blocks.
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EXHIBIT C:

Propeity legally described in option

iewmcd under King County Rr.cordmw N, 20061012001735.
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7. /BD Lawson Partuers, LP,
£ aWashin otcfn limited partnership

|'"

Y OBy GARROW BAY
__’DEVELOPME%}T LLC, ifs
. geﬂeral partnrzr :,

'K-n"

By BRNW Inc, 1ts’VIe*nber

By: MD"

Brian Ross, President

. *BD Village Partners, LF,
7 a Washington limited partnership

By SYARROW BAY
. DEVELOPMENT, LLC, its
._-veneml partner '

By'. B’RN"f‘f, I;ig:; iy Mer:iib«fr )

o

Brian Ross, Presideht -
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City of Maple Valley, a
Washington municipal
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STATE pF WASHINGTON  J
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November 1, 2011 Development Agreement Revisions

HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “A"

The Villages Development Agreement

4.46 MPD Site Plan amendments to Open Space areas as shown on Exhibit "AU” shall be allowed

with a Minor Amendment to the MPD Permit Approval provided all of the erfteria outlined in BDMC
18,98 100(A)-(H) for a minar amendment are met.; Such amendmentswhiek may only be processed

concurrently with the submittal to the City of an Implementing Project application; and-shall not
rodify the overall Open Space requirement sat farth in Section 9.1 -Suchamendments are exempt

from the annual docketing requirement set farth in Section 4.4 above; and may include converting
entire Development Parcels to Open Space.

Lawson Hills Development Agreement

4,44 MPD Site Plan amendments ta Open Space areas as shown on Exhibit "AU" shall be allowed

with a Minor Amendment to the MPD Permit Approval provided all of the griteria outlined in BOMC
18.98.100(AMH) for a_mingr amendmant are met; Such amendmentswiick may only be processed

concurrently with the submittal to the City of an Implementing Project application; ard-shall nat
modify the overall Open Space requitement set forth in Section 9,1 Suchamendments are exempt

from the annual docketing requirement set forth In Section 4.4 abave; and may Include converting
entire Development Parcels to Open Space.
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November 1, 2011 Development Agreement Revisions

HEARING EXAMIMNER'S RECOMMENDED IMPLEMENTING CONDITION “B”

The Villages Development Agreement

448  Although the Dasign Concept and Land Use Plan shown in Exhibit “L" was not a specifically
surveyed map, approximate acreages were assigned to each Development Parcel to aid in
understanding the Design Concept and Land Use Plan, The stated acreage of any Development Parcel

tnay be increased or decreased up to five percent (5%) concurrent with the City's processing of an
Implementing Project application withoui an amendment te the MPD Permit Approval or this

Agreement. The stated acreage of any Development Parcel may be Increased or decreased five-to-ten

arcent {5-10%) concurrent with the City's processing of an Implementing Project application with a
Minor Amendment to t PD Petmit Appraval,_Typical reasons for altering the acreage of a
Development Parcel include but are not limited to accommodating on the ground surveying,
accommodating detailed engineering designs for necessary infrastructure, improving the location
and/or accass to a Park or active Open Space area, enhancing protections for a sensitive Open Space
area, and providing better clustering, buffers, or trall connections between neighborhoods, The
acreage of a Development Parcel may not be increased or decreased without a Major Amendment to
the MPD Permit Approval if doing so aftars the maximum total residential units and sguare footage of
commaercial space, or target densities for the Project Site as a whole, as were approved in Condition of

Approval No, 128,

Lawson Hills Development Agreement

446 Although the Design Concept and Land Use Plan shown in Exhibit “L" was not a specifically
surveyed map, approximate acreages were assigned to each Development Parcel to aid
undeystanding the Design Concept and Land Use Plan, The stated acrzage of any Development Parcel
may be increased or decrsased five percent (59) concurrent with the City‘s' processing of an
Implementing Project application without an amendment to the MPD Permit Approval or this
Agreement. The stated acreage of any Development Parcel may be [ncreased or decreased five-to-ten
percent {5-10%} concurrent with the City's processing of an_mplementing Project apolicatfon with a
Minor Amendment to the MPD Permit Approval. Typical reasens for altering the acreage of a
Development Parcel Include but are not limited to accommaodating on the ground surveying,
accommodating detailed engineering designs for necessary infrastructure, improving the location
and/or access to a Park or active Open Space area, enhancing protections for a sensitive Open Space
area, and providing better clustering, buffers, ar trail connactions between neighbarhoads. The

acreage of a Developrment Parcel may not be increased or decreased without a Major Amendment to

the MPO Permit Approval If doing so alters the maximum total residential units and square footage of
commercial space, or tatget densities for the Project Site as a whole, as were approved in Condition of

Approval No, 132.
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HEARING EXAMINER’S RECOMMENDED (MPLEMENTING CONDITION “C”

The Villages Development Agreement

4.73 Accessory Dwelling Unlts (ADUs)
The Villages MPD is limited to three hundred (300} Accessory Dwelling Units (ADUs) on the Project

Site. The Master Developer is the only party that may submit ADUs applications for the Project Site
unless the Master Developer assigns or transfers this right (or a portion thereof) to a third party. The
City shall not accept an ADU application for the Project Site from a third party unless such application
Is accompanied by written approval from the Master Developer, Accessory Dwelling Unit applications
must also be reviewed and approved by the DRC priar to submittal to the City for approval Lhe first
ed six 16 DUs construc ithi ect Site shall not rount towards th
llowed on the Project Slte as s th_in Section 4.2 of this Agresme

ach AbU ggng:mgggd aﬁev this 16 0 ADU threshold [s reached shall be caunted as one-third (1/3)af 3
f Dwelling Units allowed

acking ewardsthe total n

welli it fi
on the Project Site as set farth in Section 4.2 of this Agreement.ww B
. - 1

Lawson Hllls Development Agreement

4.7.3  Accessory Dwelling Units (ADUs)
The Lawson Hills MPD is limited to one hundred fifty {150) Accessory Dwelling Units (ADUs) on the

Project Site. The Master Developer is the only party that may submit ADUs applications for the Project
Site unless the Master Developer assigns or transfers this right (or a portian thereof) to a third party.

" The Tity shall not accept an ADU application for the Project Site from a third party unless such

application is accompanied by written approval from the Master Developer, Accessoty Dwelling Unit
applications must also be reviewed and approved by the DRC prior to submittal to the City for
approval The f'rstfort 0 ADUs onstyugte wuthm the Pro ectS Lcou ttowa ds the t

Each ADU constructed after this 40 ADU threshold is reached shall he counted as ohe-t 1/3) of a
‘s track e total number of Dwelling Units allowed

0 oses of tha Ci
on the Project Site as set forth in Section 4.2 of this eement i :
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November 1, 2011 Development Agreement Revisions

HEARING EXAMINER’'S RECOMMENDED IMPLEMENTING CONDITION “D*

The Villages Development Agreement

54.3 Real Estate and Construction Sign Program
The Design Review Committee will create a Construction and Real Estate Sign Program that includes

standards for the size, number, location and removal of construction and real estate signs within The
Villages MPD. This sign program shall at a minimum meet all requirenents related to construction

and real es‘rate srgns wzthln BDMC Chapter 18.82 (Exh;hlt “E"]—meludmg—t-he—requiremeﬁt—te—eb%am—a
e. The Master

Developer ar Homeowners Assoaatmn (HOA) shall provlde enfcrcement for the Constructtan and
Real Fstate Slgn Program-signage-an-private-propesty. The-Elty-shallenforce-the-standards-within
public right-of-way-and-may-enforce the stendards-on-private preperts

Lawson Hills Developmeént Agreement

54.3 Real Estate and Construction Skgn Program
The Design Review Committee will create a Construction and Real Estate Sign Program that incltides

standards far the size, number, locatian and removal of construction and real estate signs within The

Lawson Hills MPD. This sign program shall at a minimum meet all requirernents related to
constructlon and real estate signs withln BDMC Chaptar 18.82 (Exhibit "E")Hneluding-therequirement

o-olbtainasi it frorn-the Citi and-rovi I v the Desten Review Comprittce. The

Master Developer or Homaeowners’ Association {(HOA) shall provide enforcement for the Construction

and Real Estate Sign Program-signage on-privatepeeperty, The-Ciorshall-enforee-the-standardswithin
publieright of way and-may-enforee the standards-onprivate propertys
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November 1, 2011 Development Agreement Revisiohs N

HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “E”

Y
: w-;;?‘}";‘

The Villages Development Agreement

7.2 WATER SYSTEM STANDARDS

This Agreement shall nof apply within the Covington Water District to the extent that this Section
istrict.

unla i ority of the Covingto ter

MNew Saction 7,2.7
velopiment and. as such, nothing in this Agr Il have an

This Agreement governs i

effect on, nor constitute legat support for, any right of efther the Covington Water Distyict to provide
water service fo that portion of the MPD Development lying within Covington Water District’s water
service area boundari 5_shown in the South K gunty Coordinated Water System Plan
(SKCCWSP), or the City of Black Diamond to provide water service to that same area as shown In the

City’s Water Systam Plan.

All MPD Davelopment that is located within Covingfon Water District’s water service area boundarles
and that js ulfimately connected to and physically served by Cavingtan Water District facilities shall
comply_with the District’s adopted_standards, procedures and system extension requirements for

water service and connectjon to District facilities.
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MNovember 1, 2011 Develapmant Agreement Revisions

HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “G*

The Villages Development Agreement

7.2.5 Water Cansarvation and Monitoring Plan
The Villages MPD's Water Cansetvation Plah at Chapter 8 of the MPD Permit Application was approved

in the MPD Permit Approval. Pursuant to Condition of Approval No. 53 of the MPD Permit Approval,
this Section restates the Water Conservation Plan approved in the MPD Permit Approval Conditions
for The Villages, The intent of this plan is to create a 10% reduction in water consumption compared
to the current existing average use per ERU use standard of 236187 gallons per day (GPD). If the T0%
savlngs target is not achieved, then resulting constraints on water supply allocated to The Villages

MPD may limit ultimate build-out of the MPD.

In order to ensure the watar conservation techniques proposed for The Villages MPD will in fact obtain
a 10% reduction, a monitaring plan will be implemented by the Master Developer. Monitoring
resiclential water use can only be attained through direct meter reading of indlividual homes. Pursuart
to Condition of Approval No. 54 of the MPD Permit Approval, following occupancy of the 500
Dwelling Unit, a representative hlock of peeupied homes, representing 5% of the total (25 Dwelling
Units), will be selected by the Dasignated Official from the different home types. Water use for those
25 Dwelling Units shall be tracked for a perlod of one year. If the Designated Official determines, in his
reasonahle discretion, that the water manitoring plan described above Is not adequately tracking
MPD water usage, the Designated Official may select a method for monitoring water use including
review of City meter records. The resulting data will be compared to the baseline of 239187 gallons
per day to determine if the 10% reduction is being achieved. The results of the water manitoring plan
shall be compieted within thirty (30) days following the conclusion of meter reading and be

maintained by the Designated Official,
This same monitoring method will be repeated following the completion of future Phases. If the data

- results show water use of any particular Phase has not been reduced-by at least 2318.7 GPD (10%

below the Clty's current existing Sty average use per ERU use standard of 239187 GPD), then an
updated mitigation plan reasonably acceptable to the City will be develaped by the Master Developer
at that time to bring the future Development within the required standard and to offset any excess

water usage from prior Development that did not meet this standard.

Lawson Hills Devalopment Agreement

7.2.5 Water Consarvatlan and Monitaring Plan
The Lawsan Hills MPD's Water Conservation Plan at Chapter 8 of the MPD Application was approved in

the MPD Approval. Pursuant to Condition of Approval No. 55 of the MPD Permit Approval, this Sectien
restates the Water Conservation Plan approved in the MPD Approval Permit Conditions for The
Lawson Hills. The intent of this plan Is to create a 10% reduction in water consumption compared to

the current existing average use per ERU use standard of 238187 gallons per day (GPD). If the 10%
savings target is not achievad, then resulting constraints on water supply allocated to The Lawson

Hitls MPD may limit ultimate hufld-out of the MPL.
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In order to ensure the water conservation techniques proposed for The Lawson Hills MPD will in fact
obtain a 10% reduction, a monitoring plan will be Implemented by the Master Developer. Monitoring
residentlal water use can only be attained through direct meter reading of individual homes.
Pursuant to Condition of Approval No, 56 of the MPD Permit Approval, following occupancy of the
500" Dwelling Unit, a representative black of pccupled homes, representing 5% of the total (25
Dwelling Units), will be selected by the Designated Official from the different home types., Water use
for those 25 Dwelling Units shall be tracked for a period of one year, If the Designated Official
determines, in his reasonable discretlon, that the water monitoting plan described above I not
adequately tracking MPD water usage, the Designated Officlal may select a method for monitoring
water use Including review of City meter records, The resulting data will be compared to the baseling
of 220187 gallons per day to determine if the 10% reduction Is being achieved. The results of the
water monitoring plan shall be completed within thirty (30) days following the conclusion of meter

reading and be maintained by the Designated Official.

This same monitoring method will be repeatad following the completion of future Phases, If the data
results show water use of any particular Phase has nat been reduced by at least 2318.7 GPD (10%

below the City's current existing ity averaqe usa per FRU use standard of 239187 GPD), then an
updated mitigation plan reasonable acceptable ta the City will be developed by the Master Developer

at that time to bring the future Develapment within the required standard and to offset any excess

water usage from prior Davelopment that did not meet this standard.
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November 1, 2011 Pevelopment Agreement Revisions

HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “I*

The Villagas Development Agreement

745 Stormwater Monltoring and Phaesphorus Load Cailculation

The Master Developer shall monitor stormwater for the following parameters; Total Phosphorus (Tp),
Temperature, pH, Turbidity, Conductivity, and Dissolved Oxygen (DO). Monitoring of a specific
stormwater facility shall continue for five (5) vears following the completion of develapment that
discharges into that facility. Completion sha(t be defined as the date the City's maintenance bond
fwhich follows the time period of the City's performance bond), as reguired by BDMC 14.04.360 and
the Black Diamond Encineering Design and Construction Standards (Exhibit "E} Section 1.5, s
released or expires for a given facility. A tahular list of stormwater monitoring raquirements is included
at Exhibit "0”, The monttoring parameters Include annual valumes of total phosphorus (Tp) from The
Villages MPD that will comply with the TMDL established hy the State Depaitmeant of Ecology for Lake
Sawyer. If monitoring indicates that the MPD site is discharging more Tp than indicated, the Master
Develaper shall modify existing practices or facilitles_{source control] within thirty (30) days of

obtaining a substandard sampling measure, If annual monitoring data shows Tp levels are exceeding
pre-developmant backaround levels the Master Developer shalf; modify the design of existing andlasy

proposed aew-stormwater treatment facllities, and/or implement a project within the Lake Sawyer
basin that Individually or collectively provide an offsetting reductlon in Tp._The selected

compensating measures shall be implemented within skx (6] months, subject to City approval,

Pursuant to Condition of Approval No. 79 of the MPD Permit Approval, Exhibit Q" also contains a
memorandum describing how the Master Developer will mest the Stormwater Management

Gaalpravision set in Section 7.4.3(A).
Lawson Hills Development Agraement

74.5 Stormwater Monltoring and Phasphorus Load Calculation
The Master Developer shall monitor stormwatar for the following parameters: Total Phosphorus (Tp),

Temperature, pH, Turbldity, Conductivity, and Dissolved Oxygen (DQ). Monitoring of a specific
ears following the completion of development that

stormwater _facility shall continue for five {5

discharges into that facility, Completion shall be defined as the date the City's maintenance bond
{which follows the time period of the City's perforrance bondl, as required by BDMC 14.04.360 and
the Black Diamond Enginesring Deslgn_and Construction Standards (Fxhibit “E") Section 1.5, [s
released or expires for g given facility. A tabular {ist of stormwater menitoring requirements fs included

at Exhiblt “07, The monltoring parameters include annual velumes of total phosghorus (Tp) fram the
Lawson Hills MPD that will comply with the TMDL estahlished hy the State Department of Ecology for
Lake Sawyer. If monitoring inclicates that the MPD slte Is discharging more Tp than indicated, the

Master Developer shall modify existing practices or facilities {source control) within thirty (30 days of

obtaining a substandard sampling measure. If annual monitoring data shows Tp levels are exceeding
pre-development hackground tevels the Master Developar shall: modify the design of existing andasmy

propased new-stormwater treatment facilities, and/or Implement a project within the Lake Sawyer
basin that Individually or collectively provide an offsetting reduction in Tp._The selecied

compensating measures shall be implemented within 6 menths, subject to City approval, Pursuant to

Condition of Approval Na. 82 of the MPD Permit Approval, Exhibit "0 also contalns a memarandum
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describing how the Master Developer will meet the Stormwater Management Gealprovision set In
Section 7.4.3(A).

IMPLEMENTING EXHIBIT
{Updated Exhibit “O" for The Villages and Lawson Hills Development Agreements provided in Exhibit
L7 and herein)
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November 1, 2011 Development Agreement Revisions

HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION *J”

IMPLEMENTING MAPS/DIAGRAMS

(Updated Exhihit “G” provided in Exhibit C-7 for The Villages and Lawson Hills Development
Agreements and new map showing FWHCAs defined in the SAQ along with the King County Wildlife
Habitat Networl)
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November 1, 2011 Devalopment Agreement Revisions

HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “K”

The Village Development Agreement

8.1 SENSITIVE AREAS ORDINANCE APPLICABILITY

Al Development within The Villages MPD shall be subject to the standards, requirements and
processes of the Sensitive Area Ordinance, The sensitive areas jurisdletlenal boundary determinations

and-sensitiveorea-reports have been completed and verlfied for the Project Site_and are dapicted on
the Constraint Maps attached hereto as Exhibit “G". Gansistent with-the-Seonsitive-Areas-Qrdinance;

W%W%%%W%ﬁr%&%ﬁ&%ﬁﬁd&m
B 3 4 e

it

med—%e—bmtbm;ﬂed—%?h%%p%emeﬁk%%je&%&m&#&aﬁmﬁ—ﬁgﬁers for the sensitjve areas, asg

well as categories for the wetlands and classification of fish and wildlife habitat conservation areas.
mapped on Exhibit “G* will be determined and approved by tha City an ap Implementing Project by
Implementing Project hasis consistent with the requiations set forth In the City's SAQ (Exhibit “E"),

8.2 SENSITIVE AREAS DETERMINATIONS

Consistent with the Sensitive Areas Ordinance, at the time of construction, sensitive aieas and their
established buffers shall ba clearly identified and marked In the field by GPS caordinates o

mapping where feasthle,

8.21 Wetland Peterminationsend-Boundary Delineations Final
The presence and absence of wetlands, wetland typing, and delineations, eonsistert—with—the

Sensitive-Areas-Ordinanee,-are shown on the Constraint Maps attached hereto as Exhibit "G". The.

wetland typing shown an the Constralnts Maps 15 for plannine nurpeses only and, fs not vet final. The

wetland delineations ane-types outlined in the Constraints Map as surveyed on 7/27/09 are deemed
final and complete through the term of this Agreement. Pursuant to Condition of Approval No. 155 of
the MPD Permit Approval, if during construction it is discoverad that the actual boundary ts smaller or
larger than what was mapped, the mapped and descrlbed boundary shall prevail, B uffers Buffers and

Im Ie enting Project b e Prolect basis consistent the re ula ions set forth in the

City's SAQ (Exhibit "E™,

822 Fish and Wildlife Habitat Conservatlon Areas Final
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c
823 Mine Hazard Areas
Mine hazard areas for The Villages MPD were evaiuated in the EIS's Appendix I and are shown on the
Constraints Maps. These mine hazard areas for The Villages MPD as surveyed on 7/27/09 are deemed
final and completa through the term of this Agreement. Pursuant to Candition of Approval No. 155 of
the MPD Permit Approval, if during construction is it discovered that the actual boundaiy is smaller or

larger than what was mapped, the mapped boundary shall prevail.

8.2.4 Seismic Hazard Areas
Selsmic hazard areas for The Villages MPD were evaluated in the EIS's Appendix D and are shown on

the Constraints Map. The selsmic hazard areas for The Villages MPD as surveyed on 7/27/09 are
deemed final and complete thraugh the term of this Agreement, Pursuant to Condltlon of Approval
No. 155 of the MPD Permit Appraval, if during construction is it discovered that the actual boundary I

smaller or larger than what was mapped, the mapped boundary shall prevail.

8.2.5 Steep Slopes

Steep slope areas for The Villages

The Villages MPD are deered final and complete through the term of this Agreement. Pursuant to
ondltion of Approval No. 155 of the MPD Permit Approval, if during construction it is discovered thag

the actual boundary is smaller orlarger than what was mapped, the mapped boundary shall prevail,

Pralect Site will be determined an oved by the Cj

lations set farth in t

D are shown on the Constraints Map. The stee slape areas

Buffers for steep slopes |
by Implementi jact bhasis consi t with the re

City's SAQ ihit “E™.

826 Widlife Corridor
Pursuant to Condition of Anproval No. 125 of the MPD Permit Approval and page 6-11 of the Villages
Final Environmental Impact Statement dated Do 2009, the Master Develc ovide a )
300-foot wide wildlife corriddr from the westerh edge of the Core Complex tg the Citv's western '
boundary, This reauired wildlife cortidor is shown on the Constraints Map and Is deemed final and
complete through the ferm of this Agreemeant,

Lawson Hills Development Agreement

8.1 SENSITIVE AREAS ORDINANCE APPLICABILITY

All Devetopment within The Lawson Hills MPD shall be subject to the standards, requirements and
processes of the Sensitive Area Ordinance. The sensitive areas jurisdictional boundary determinations
and-sensitive-areateperts have been completed and verified for the Project Site_and are depicted on

the Constraint Maps attached hereta as Fxhibit “G*. Consistent-with-the-SensitiveAreas Ordinones;
aﬁﬂmﬁemﬁmﬁg%@eﬁhﬁdseﬂmepmp@%mweﬁﬁkeﬁ%bﬂﬁmm%

ﬁeed—{e—b&ﬁ&bﬂ%&ﬁd—kﬂh—ﬂi&%ﬁﬁiﬂﬁéﬁ%ﬁﬁ%&&ﬁﬁ}hm uﬁers for the sengltgve areas, as
abitat conservation_areas

well as categories for the wetlands and cf on of fi
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Novamber 1, 2011
ed on Exhibit “G” will ined and ad by the City on.an Implementing Project b
mplemesnting Project basts consiat ith the requlations set farth in the City's SAD ibit "E

8.2 SENSITIVE AREAS DETERMINATIONS
Consistent with the Sensltlve Areas Crdinance, at the time of canstruction, sensitive areas and their

established buffers shall be claarly Identified and markad In the field_by GPS coordinates ot GPS
mapping whete feagible,

8.2.1 Wetland Determinations-and-Boundary Delineations Final
The prasence and absencs of wetlands, wetland typing, and dellneations-eonsistent-with the

Sensitive-Areas Ordinance; are shown on the Constraint Maps attached hereto as Exh[bit “G", The

wet]and delineations and-typesoutlined In the Constramts Map as surveyed an 7/27/08 are deemed
final and complete through tha term of this Agreement, except for Wetland K. Pursuant to Condition
of Approval No. 159 of the MPD Permit Approval, If during construction it is discoverad that the actual
bqundaryls smaller or larger than what was mapped the mapped houndary shall prevall. _uffglm:l

!leggegtmg Prolgg by linEg__nP ting Engiﬁﬂ.basrs consistent with the ;egu!atlogg setfo rth nthe

Cliy's SAD [Exhibit “E*). Wetland K houndarles are subject to additional reporting that must be
completed by the Master Developer and reviewed and approved by the City prior to any proposed

Implementing Project in the vicinity of or including Wetland K and Its boundardes.

An Qoff-site wetland adjoining the North Trlangle has have not been fully defineatechadeitional A
delineation may-beneeded pursuant to the Clty's Sensitive Areas Ordinance,_and addition of the

location of that wetland and buffer on the Constraint Maps (Exhibit “G*} shall be conducted at the time

an Implementlna Project is Dl‘ODOSEd on the North Triangle, and the Constraint Maps shall be updatad

ptior to fssuance of the lmplementmg Approval for the first lmplementmg Praject apphcation on the

North Triangle,

8.2.2 Fish and Wildiife Habltat Conservation Areas Final

The presence and-typing-of Fish and Wildlife Conservation Areas within the-ansH :
The Lawson Hi[is MPD are shown on the Constraints Map as surveyed on 7/27/09, ?hese—!-'-fsh—aﬂd

maaped—%he—mapped%e&nda&&hﬂ#pﬁe&a%ﬁiau_cgtmns for fish and wildlifa conservation areas in

City_on _an implementing Praject

the Project Site will be determined and roved by
in the City's SAD (Exhibit *E”

cf basis consistent with the requlations s
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8.23 Mine Hazard Areas
[see language under Recommendad Implementing Condition L befow]

8.24 Seismic Hazard Areas
Selsmic hazard areas for The Lawson Hills MPD were evaluated in the EIS"s Appendix D and are shown

on the Constraints Map. The selsmic hazard areas for The Lawson Hills MPD as surveyed on 7/27/09 are
deerned final and completa thraugh the term of this Agreement. Pursuant to Condition of Approval
No. 159 of the MPD-Parmit Approval, If during construction it Is discovered that the actual boundary is
smaller or larger than what was mapped, the mappad boundary shall prevall,

8.2.5 Steep Slopes
Steap slope areas for the Lawson Hills MPD are shown on the Constraints Map, The steep slope ate

for the Lawson Hills MPD are deemed final and complete through the term of this Agreement.

Pursuant to Condition of Approval No, 159 of the MPD Permit Apnroval, if during construction it is

discoyered that the_actual boundary s smaller or [arger than what was mapped, the mapped
ieck Site will be de ined and approved b
Istent with the re tions sat

boundaty shall prevail. Buffa een slopeas in the
ement roject by Implame

£ anl
the City's it “E"

IMPLEMENTING MAPS
{See Updated Exhiblt “G" for The Villagas and Lawson Hills Development Agreemants provided In
Exhiblt C-7}
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “L”

t awsan Hills Developiment Agreement

8.2.3 Mine Hazard Areas
Mine hazard areas for The Lawson Hills MPD were evaluated in the EIS's Appendix D and are shown on

the Constralnts Maps, -FheseSubject to the exceptions described below, the mine hazard areas for The

L3 FrEHEi RS- e HR G R Rt E g ee—p e Tor v o IO

Agreement. Pursuant to Condition of Approval No. 159 of the MPD Permit Approval, except_as
provided helow. If during construction It [¢ discoverad that the actual boundary Is smaller or larger
than what was mapped, the mapped boundary shall prevall.

e rd area boundaries for the follow

As of the time of execution of this Agreement, the
icial, but additlonal subsuyface exploration

55 have been generally agreed to by the Desjgnate
and analvsic is necessary In_order to further evaluate: (1) the location and € t of the Macks Mine
oundary for the McKa

hazard area niear the northetn end of the Project Site; {2) the mine hazar
ion 12 Surface Mine and older undergraund mines beneath it; and {3) the width of the Maderat

5
Mine Hazard zone above the Lawson Mine. Additignal work to Identify the Macks Mine hazard zone,
the McKay Section 12 area, and the width of the Maderate Mine Hazard araa for the Lawson Mine was

rsuant fo the standards set in the City's Sensitive

described I the MPD materials as to_ be conducted
reas Ordinance, BDMC 19.10 (Exhibit “E*). That work will be conducted together with Implementi

roiect apolications invalving Development in or near these locations, and wilf define the nature and
extent of those mine hazard areas. Once the baundaries of {1} the location and exient of the Macks
Mine hazard zones pear the northern end of the Profect Slte: (2) the location of the hazard zone far the

Kav Section 12 Surface Mine and ofder round mines beheath it; and (3) the width of th
Moderate Mine Hazard abave the Lawson Mine have heen agreed to, these boundarie shall also be

fixed,
Finally, based an the level of surface exploration, historlcal dacument revieyy, and mine_exploration

wark conducted at the Project Stte, it Is unlikely that any new mipe hazard areas will be discovered

outside these argas mapped: and tefarenced in this section. However, In the event that a new or
higher classification of mine hazard area |s discovered during the term of thi reement, that area

will be assessed and protected pursuant to the City's Sensitive Areas Ordinance, BDMC 19.10 (Exhiblt

g7y and no Implerenting Project within such affected area will be approved unt!l agreement
between the Clty and Master Deyeloper is reached on the houndaries of the new or higher

classification of mine hazard area,

Al ditional work provided with implementing Project a
independent qualifiad third party reviewer as part_of the MDRT review
ZN* at the Implementing Project applicant’s expense, to perfarm peer review of mine hazard reports.

licatlons shall be reviewed by an
cess described in Exhibit
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “M”

Lawson Hills Development Agreement

9.1 OVERALL OPEN SPACE REQUIREMENT

Pursuant to BOMC 18.98.140 (Exhiblt “E"} and the MPD Permit Approval, The Lawson Hills MPD s
required to provide at least 134 acres of open space in additlon to preservation of a view corrldor on
the North Trlangle, The 50 acre East Annexatlon Area and the North Trlangle are subfect to the
BDUGAA and the Black Diamond Open Space Agresment. The open space requirement for the MPD
under these agreements Is the dedication of the 50-acre In-Clty Forest land to the City and
preseryation of a view corridor on the North Triangle. The Master Developer shall provide the
additional, approximately 134 acres of Open Space for those properties not subject to the BDUGAA
within the MPD Project Site. Approximately 124.7 acres of Open Space meeting these requiremants is
shown on the MPD Site Plan (Exhibit “A"). Putsuant to Conditlon of Approval No. 145 of the MPD
Permlit Approval, an additional 14.8 acres of Open Space shall be provided. {Development Parcels L1
and L2 have been deslgnated as Open Space, resulting In 5.5 acres of additional Open Space;
accordingly, 9.3 acres Is the required additional Open Space), Each tmplementing Project on the
Lawson Hills Main Property shall account for how much Open Space has been provided throughout
the MPD, how much Open Space is being proposed within the Implementing Project, and how much
remaining Open Space [s raguired to be pravided. When the final Implementing Project is proposed,
all remaining Open Space shail be provided priar to approval of the final Implementing Project. The

City may. howevey, require an earlier implementing Project to accommodate the required addltional
QOpen Space if there is a putential that property suited for Open Space will not be available in fater

implementing Profects,
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HEARING EXAMINER’S RECOMMENDED IMPLEMENTING CONDITION “N”

The Villages Development Agreement

9.9.1 Environmentally Sensltlve Areas and Buffers
Pursuant to Condition of Approval No. 153 of the MPD Permit Approval, ownership and malntenance
of sensltlve areas and buffers shall he consistent with the requirements of the Sensitive Area
Ordinance, which allows sensitive area tracts to be held in undivided ownership by all lots within The
Villages MPD, dedicated to the City or other governmental entity, protected with conservation
easements or conveyed to a non-profit land trust, If the Master Developer elects not to dedicate an
Open Space te the City, a permanent public access easement or other means of access shall be
provided to the Open Space as part of the Implementing Project._To e sensitive areas
and_huff, assigned for purpases of ownership and maintenance, any lmple
roject that includes within its boundaries or abuts at-least 25% of the border of 5 sensit] a buffer
hall include that entire sensitive area and buffer within its boundatles, so that ownership and

maintanance will be determinad hy the Deslonated Official as part of the Implementing Approval,

Lawson Hills Development Agreement

9.0.1 Envirormentally Sensitive Araas and Buffars

Pursuant to Condition of Approval No, 157 of the MPD Permit Approval, ownership and maintenance
of sensitive areas and huffers shall be consistent with the requirements of the Sensitive Area
Ordinance, which allows sensitive area tracts to be held (n undivided ownership by all lots within The
Lawson Hills MPD, dedicated to the City or other governmental entity, protected with conservation
easements or conveyed to a non-prafit land trust. If the Master Developer elects not to dedicate an
Open Space to the City, a permanent publlc access easement or other means of access shall be
provided to the Open Space as part of the Implementing Project._To assure that the sensitive areas

and buffers are properly assioned for purpases of awnership and maintenance, any Implementing
Project that ncludes within Its houndaries or abuts at least 25% of the border of a sensitive area buffer
shall indude that entire sensitlve_area and buffer within fts boundafies, so that awnership_and
maintenance will be determined by the Desianated Official as part of the Implementing Approval,

The Vlllages Davelopment Agreement

9.2 PARK AND OPEN SPACE PLAN

The approximate location and type of Parks to be provided by the Master Developer are shown on the
Park and Trail Plan {Figure 9.2) above. The Master Developer shall design and construct the Parks
shown on the Parks and Trail Plan (Figure 9.2), The actual location and boundaties of Parks may vary
{provided that the minimum Open Space requirement is met} and will be defined through
implementing Approvals and Projects (for example, adjacent subdivislon or site plan). Parks within
each Phase of The Villages MPD shall be constructed or bonded prior to occupancy, final site plan or
final plat approval of any portion of the Phase, whichever accurs first, to the extent necessary to maet
park level of service standards for the Implementing Approval or Praject. In the event a bond Is In
place, construction of all Parks within Phase 3 will be triggered when Certificates of Occupancy or final
inspection have been Issued for 40% of the Dwelling Units on lots located within % mile of a given
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Park located in Phase 3. Parks must be completed when Certificates of Occupancy or final Inspection
has been issued for 60% of the Dwellings Units located within % mile of a given Park in any Phase.
Recreation facilities shall be constructed as requlred by Table 9-5. The Master Developer may elect to
huitd Parks in advance of the triggers set forth in this subsection,_To assure that the Parks are propetly
assigned for purposes of gwnershin and maintenance, any Implementing Profect that fncludes within
undarles or abtits at least 25% o order of a Park shall incjud entire Park wit
baundaries, so that ownershir and maintenance will be determined by the Designated Official as part

of the Implementing Approval,

Lawson Hills Development Agreement

9.2  PARK AND OREN SPACE PLAN

The approximate locatlon and type of Parks to be provided by the Master Developer are shown on the
Parks and Trall Plan (Figure 9.2) below. The Master Daveloper shall design and construct the Parks
shown on the Parks and Trail Plan. The actual location and boundaries of Parks may vaty (provided
that the minimum QOpen Space requirement Is met) and will be defined through Implementing
Projects {for exampie, adjacent subdivision or slte plan). Parks within each Phase of The Lawsoh Hills
MPD shall he constructed ar bonded prior to occupancy, final site plan or final plat-approval of any
portion of the Phase, whichever occurs first, to the extent necessary to meet park level of service
standards for the Implementing Approval or Project. In the event a bond is in place, construction of all
Parks within Phase 3 will be triggeted when Certlficates of Occupancy ot final Inspection have heen
issued for 40% of the Dwellings Unlts an lots located within ¥a mile of a given Park in Phase 3. Parls
must be completed when Certificates of Occupancy ar final Inspection has been Issued for 60% of the
Dwellings Units located within % mile of a given Park In any Phase, Recreation facilitles will be
constructed as per Table 9.5.5. The Master Developer may elect ta build Parks In advance of the

triggers set forth in this subsection, To assure that the Parks are properly assigned for ptirpases of
ownership and maintenance, any Implementing Project-that includes within its boundaries or abuts at . -
ntire Park within its boundarles, so that ownershi

least 25% afthe border of a Park shall include tha
and maintenance will be determined hy the Designated Official as part of the Implementing Approval.
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION "O”

The Vlllages Development Agreament

9.5  RECREATION AND USEABLE OPEN SPACE STANDARDS

All implernenting Projects must comply with the City’s Parks, Recteation and Open Space Plan dated

December 18, 2008 (Exhibit “E") as well as the standards and quidelines imposed in this Agreernent,

Lawseon Hills Development Agreement

2.5 RECREATION AND USEABLE OPEN SPACE STANDARDS
Al lementing Projects must comply wi jty's Recreatian and Open Space Plan dated
Necermber 18, 2008 {Exhiblt "E*) as well as the standards apd quidefines limposad in this Agreement,
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION "P*

The Villages Development Agreement

13,3 SCHOOLS

Pursuant to Condition of Approval No. 98 of the MPD Permit Approval, school mitigation Is
accomplished through the Comprehensive School Mitigation Agreement, dated January 24, 2011,
between the City of Black Diamond, the Enumdaw School District and the Master Developer, and

approved by Black Diamond Resolution No. 11-727 ("School Agreement”).

Amendments to the Comprehensive School Mitigation Agreement shall be processed as Minor
Amendments to this Agteement pursuant to Section 10.4.2%; provided, such amendments are; (i}
executed by the City, the Enumclaw School District, BD Lawson Partners, LP, and the Master
Developet, and (i) otherwise satisfies Condition of Approval No. 98 of the MPD Permit Approval,

Per the terms of the School Agreement, a portion of Parcel C (as described in Exhibit “B") may be
developed as a high schoal “no earller than ten (10) years after [January 24, 20111..." A portion of the
40-aere High School Site (as shown on Exhibit [ of the Schoo! Agraement) is designated on the MPD
Site Plan (Exhibit “U") as “Commercial/Office/Retail”. The location of this High School Site may be
madified consistent with the tarms of the School Agreement. Pursuant to MPD Condition of Approval

No. 99 of the MPQ_Permit Approval and subsection 4.4.7 of this Agreement, if any party submits an

implementing Project application that seeks to locate a high school as a conditional use within any
ommerclal/office/re use, then the

lands janated on_the D Site Plan (Exhibit “U™ for
mendment to MPD Perrnit Approval shall also Incdude an updated fis

application for the Mi
analysis prepared by the Master Developer pursuant to Section 13.6 of this Agreement.
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HEARING EXAMINER’S RECOMMENDED [MPLEMENTING CONDITION "Q”

The Villages Development Agreement
13.6 FISCAL IMPACTS ANALYSIS

The terms and process for performing the fiscal analysls and evaluating fiscal impacts outlined in the
MPD and this Agreement are as follows:

Concurrent with submittal of the first Implementing Project within a Phase, the Master Developer shalt

submit for MM@ review and approval a fiscal analyms for the entire Phase. The
€0 DIOEESSIONGL ) 5. CONS! s} selacted
st o Exhibi and

b he D signated Official In his her sole reas

approve each fiscat analysis submitted by the Master Qegeloggr for gonsistency wl;['__x%e—ﬂseal—aﬁa{-ysﬁ

shall be-based-on the following methodologtes and assumptions.

Revenues and expenses for general fund departments that are determined to be
one time in nature will not be Included In the fiscal analysis. These may include
the costs of planning, inspection and permit activities along with planning,
inspection, permitting and development Impact fees, Provided, however, if the
bullding diviston s removed from the MORT pursuant to the terms of the Funding
Agreement, only then would the revenues and expenses of the building division

be induded in the fiscal analysis,

J. Each updated fiscal analysis shall confirm that revenue from The Villages MPD is
sufficient to maintain levels of service for police and fire services as such levels of

ser are adopted in the Comprehensive Plan (Exhibit "E”).

2. Operating revenues will be calculated for the following satirces using the methads described

for each source of revenue.

Lawson Hills Development Agreement

13.6 FISCAL IMPACTS ANALYSIS
The tetms and process for performing the fiscal analysls and evaluating fiscal Impacts outlined In the
MPD and this Agreement are as follows:

Concurrent with submittal of the first implementing project within a phase, the master developer shali

submit for the deslqnated official's review and approval a fiscal analysts fnr the entire phase, The
asignated officlal shall, with the assistan ch professional fiscal ultanit(s) selec

b e designated official {n his/he asonahle discration pursuant to_exhibit n, review apd
ch fiscal analysls i by the master developer for consistency with the-fiscal-analysis

shalbebased-en the following methodologles and assumptions.
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. Revenues and expenses for general fund departmenis that are determined to be
one time i nature will not be Included in the fiscal analysis. These may Include
the costs of planning, inspection and permit activltfes along with planning,
inspection, permitting and development impact fees, Fraovided, however, If the
building divislon Is removed from the MDRT pursuant to the tetms of the Funding
Agresment, only then would the revenues and expenses of the building division

he ingluded in the flscal analysis.

j. Each ugdatetf flscal analysis shall confirm that revenue from the Lawson Hills MED
3 as such [avels of

is_sufficient to malntaln [evels of service for pollce and fire sarvi

servica are adopted In the Comprehansive Plan (Exhibit “E".

2, Operating revenues will be calculated for the following sources using the methods described
for each source of revenue.
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “R”

The Villages and Lawson Hills Development Agreements

15.1 BINDING EFFECT & VESTING

This Agreement cobstitutes and shall be recorded as a cavenant running with the land, benefiting and
burdening the Project Site. This Agreement shall be binding upon and Inure to the benefit of the
Master Developer and the Clty and to the successors and asslgns of the Master Developer and the City.

All Davelopment subject to the MPD Permit Approval shall he developed fn conformance with the
MPO_Conditions of Approval as set forth In “Ex. € — Conditions of Approval” of Exhihit “C* attached
hareto and incarporated hetrein by this refersnce.
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “S*

The Villages and Lawson Hills Develcpment Agreements

{1} Revise the Cover Page for Exhiblt “A” as follows. Coples of the revised cover pages for The

Villages and Lawson Hills Davelapment Agreements are faeltded-herelnprovided In Exhibit C-
Z

Exhibit A
Project Boundaries and MPD Site Plan
(Removed Pursuant to Examiner's Recommendad implementing Conditions. Please

see Exhibit UM,
(2) Revise Section 14.0 Definitlons as follaws:

s MPD Sita Plan - The site plan attachad to this Agreement as Exhibit “AU".

{3) All referances to Exhibit“AZ within this Agreement are replaced and superseded with a
reference ta Exhiblt "U” except for the Table of Contents and Sectlon 15.7.

(4) Add Figure 6-4 as the last page of Section & showing the anticipated locatfons of streets that
have a classification greater then neighborhaod callectar, Copies of new Figure 6-4 for both

The Village and Lawson Hills are ineluded-hereinprovided jn Exhibit C-7,

(5) Revise Section 4.4.0 of The Villages Development and Section 4.4.7 of the Lawson Hlls
Development Agreement as follows:

The road way alignments shown on the MPD Site Plan (Exhiblt %AU”), and as

further refined In Figure 6-4, ray be modified pursuant to and concurrent with
an Implemeanting Projact application (e.g., subdlvision or binding site plan)

without an amendment to the MED Petrnit Approval or this Agreement. Such
amendments are exempt from the annual docketing requirement set forth in

Section 4.4. above.
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING
CONDITIONS “T" and *U”

The Villages and Lawson Hills Developmeant Agreements

EXHIBIT “F*
TRAFFIC MONITORING PLAN

The transportation mitigation measures imposed on The Villages MPD Include projects that address
the potential full transportation impacts of complete bulld-out of The Villages MPD together with
build-out of the Lawson Hills MPD. The build-out of both MPDs will accur over a period of yeats and,
therefore, the transportation mitigation also should be implemented over a perlod of years. To assure
that the mitigation keeps pace with MPD Development and appropriate improvements are
constiucted at the appropriate time, the following monitoring and trigger protocol |s established.

A Required Timing for Modeling and Maonitoring -

Before submitting implementing Project applications for each Phase of the combined MPDs, and in
the middle of each Phase, the Master Developer shall moadel and monitor traffic to identify the

expected traffic impacts of that Phase: and to determine what improvements or strategles, if any, will
be necessary to comply with the City’s transpariation concurrency requirements as deffned in the City

of Black Diamond's Camprehensive Plan (2008). The middle of a Phase Is defined as the point at which
occupancy has been granted far the mid-point ERUs! for the MPDs. The modeling shall take into
account the number of new homes and commercial buildings that are actually occupied and
generating traffic. In the event that ane MPD is not proceeding, the modeling and monltoring need
only be conducted for the active MPD, In the event that there are separately controlled Mastes
Developers for each MPD, and both are proceeding, the Master Developers shall be required to
coordinate to model and menitor traffic and submit a Joint report. [n the event that a subsequent
Phase Is submitted prior to full build-out of an existing Phase, tha subsequent Phase shall establish as
its baseline what is constructed and occupied as of the date of submittal of the report. The
subsequent Phase shall alsa assume hulldout of the remainder of the existing Phase as part of the
madeling in addition to what Is being submitted In the Implementing Project application,

When the City has completed its regional transpottation model, all subsequent modeling and
monitoring shall be done with that regional model.

' ERU means an Equivalent Resldentlal Unit, which Is intended to ecuate all land uses to equivalent single-family
dwelling units in terms of trips geherated. The ITE trip generatian rates destgnate thata single-family dwelling
unit generates one tip during the PM peak hour. Therefare, If, for example, the ITE trip generation rates applied
to a commercial office bullding result in 60 PM peak hour trips, that bullding wauld be deemed to gererate 60

ERUs.
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B. Report Requlrements

The results of the traffic modeiing and menlioring shall be presented to the City In a written report.
The traffic monitoring report shall be prepared by a registerad professional engineer chosen by the
Master Developer and licensed to practice In the State of Washington with experlence In traffic
engineering and transportation planning. The written report shall document the findings including
an evaluation of the existing conditionsan4 lincluding traffic counts), a forecast of future fraffic
volumes based on the next Phase's (or the remalning portion of the Phase's) projected level of
development=, and identification of expected Implementing Projects’ itnpacts, The report shall also

rtation concurrency requirements (as defined in the City of

svaluate the nhase using the City's
Black Diamond’s Comprehensive Plan (2009]) so as to jdentify any improvements or strategles
dooted level of service (LOS} standard on

necessary to maintai City's then-applicable
transportation facilitles within the City of B Diamond.

The existing conditions section of each traffic monitoring report shall include a sumimary of updated
peak hour turning movement counis for intersections or two-dlvection roadway counts for roadway
sagments for all of the transportation mitigation projects included in the traffic monitoring plan (refer
to Section C below), Existing level of service shall alsa be calculated for each transpottation mitigation
project included in the traffic monitoring plan, Traffic counts shall be conducted on representative
weekdays {Tuesday, Wednesday, or Thursday during weeks not affected by holidays, bad weather
such as snow, or other days with unusually high or low traffic volumes) and when school is In session.
To enable comparisons back to prior monitoring reports, traffic counts shall be conducted during the
same month to the extent feasible—alternatively, seasonal adjustment factors shall be applied to

counts conducted during different months.

Evaluation of potential future traffic volumes from other Black Diamand development shall not be
required because the City will independently require other projects to evaluate and mitigate their own
“impacts. However, infill traffic growth (exempt from SEPA) and background traffic growth from
outside of Black Diamand (also exempt from SEPA) shall be Included in modeling.

For intersection improvements, the report shall compare the results with the LOS threshold for each
existing facility to determine whether and at what time any improvement to an existing facllity is

required.

The report shall also evaluate the extent to which MPD traffic would cause or contribute to any level of
service failure an an existing facllity In Black Diamond ar nead for access to or circulation within the
MPD, The Clty, in Its reasonable discretion, may use the report to determine whether to request that
the Master Developer modify its proposed tming for canstruction of any new roadway allgnments or
intersection improvements describad In MPD Condition of Approval No. 10 of the MPD Permit

Approval.

As described in Development Agreement Section 11.4.A, all documents that result from the Trafflc
to be “submitted to the Designated

Monitorin n. including traffic manitorfng reports. are requi

Qfficial for approval.” The Eir-efBlacPiamend Designated Official. with assistance from such
engineeying co ts selected by the Desj icial in his/her

rofessional transporiati
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reasonable discretion as provided in Exhlhit‘N", shalf be responsible for reviewlng and approving

gach traffic monftoring report submitted! by the Master Develogar pursuant to the requirements of

this Traffic Monjtoring Plan. Moreover, the City shall nat approve an lmplementing Project ynless the
i ihit

traffi 1 repared by the Master Develo

st fec
approved-by-the Clty—demonsirates comppliance with the City's transportation concurrency
ity o

requirements (as defined in th lack Diamond's Cornprehenstve Plan (2009

C Transportation Projects to be Monitored and Modeled

The following projects shall be monitored and/or Included in the model of the Phase's future traffic
impacts: afl projects listed in Table 11-35-1 of the Development Agreement, (and any modificatlons to
that list followlng the periodic review process af Candition of Approval No, 17 of the MPD Permit
Approval), together with existing facilities in the City of Black Diamond where the level of service
impacts of the MPD may be addressed by canstruction of a new roadway alignment or intersection
improvements Inside Black Diamond as desctibed in Condition of Appraval No. 10 of the MPD Permit
Approval. However, If the Master Developer has enteted into a mitigation agreement with an outside
jurisdiction that either sets the timing for payment towards or canstruction of the mitigation projects,
or exernpts that jurisdiction’s projects from later monitoring, modeling ar other review, that
titigation agreement Is deemed to satisfy all mitigation and no further monitoring or modeling of
facilities within that jurisdiction are requived. In additlan, any profects listed on Table 1 1-5-1 of the

Development Agreement that are outside the City of Black Diamond are not subject to the

transportatior concurency testing.

The monitaring plan and model need not analyze a specific Improvement after that improvement has

been constructed.
D. - Triggers and Timing for Construction of Transportation Projects

For Intersection improvements, the threshold trigger Is when the intersection level-of serviee {LOS) (as
defined in the Highway Capacity Manual, TRB, 2000) for the entire PM peak hour would {1) no longer

meet the City's then-applicable, adopted LOS standard {as-definednthe City-of Black Blamends

Comprehensive Rlar-2005:0r other jurisdiction’s standard applicable to the MPD Permit Approval} or
{2) In the event that the LOS is alreadly below the applicable thrashold, the trlgger shall be when traffic

volumes from the new MPD Phasa begin to increase delay at the intersectlon causing an additional

impact ,

Eor new roadway improvements inside Black Diamond, the MPD Phasing Plan anticipates that the
transportation mitigation projects will be constructed to service the new MPD development of each
Phase, including for access to and circulation within the MPD. For purposes of the maodeling and
manitoring plan, the threshold trigger to construct the impravement Is when MPG traffle wouid
increase delay or impact LOS at any intersectlon on existing roadways to a polnt at which the new
roadway would be warranted. This trigger does not supetsede ather City standard requirements such
as providing two points of access or the obligations for constructing the Pipeline Road.

Page 33

M



MNovember 1, 2011 Development Agreerment Revisions

The Master Develoger shall anly be required to perform an Improvement if the applicable threshold i

triggered.

The specific canstructtan timing shall be set In each report, based on the results of the required
manitoring and maodeling. For City of Black Diamond projects, by execution of the Development
Agreement, the City commlts te prompt permit review, such that the Master Developer's prompt
construsction of transportation impravements shall commence before the Impacted street or
intersection falls below the applicable level of service. Far projects within Black Diamaond that are also
within the State right-of-way, the repott shall set a deadline for commencement of only englneering
and design of the Improvement but not a deadline far commetcement of construction. For projects
outside the City of Black Dlamond where additional permitting from another jurisdiction Is required,
the raport shall set the time at which the Master Developar must commence the petmitting and/or
engineering and deslgn process, out shall not set g deadiine for commencement of construction.
Within the City aof Black Diamond, if additional public right-of-way should be needed for the deslgn of
a particutar improvement, the Master Developer shall first demanstrate a good faith effort to aceuire
the right-of-way needed. [f; after making an offer equal to the fair market vaiue, the Master Developer
Is unable to purchase the needed right of way, the Clty shall be responsible for acquiring the needed

right-of-way,
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HEARING EXAMINER'S RECOMMENDED IMPLEMENTING CONDITION “V”

Exhibit
Updated MPD Site Plan

{Added Pursuant to Examiner's Becommended Implementing Conditions.)

Copies of Exhibit “U” for both The Villages and Lawson Hills Development Agreements are ineluded

hetein as dad in Exhiblt C-7. Coples of the cover pages for hoth The Villages and Lawson Hills
Developrnent Agreements Exhibit "U” are provided herein, This new Exhibit “U” shall be added ta the

Table of Contents of each Development Agreernant as well as incorporated Into Sectlon 15.7 as

follows:

{Addition of new Exhibit “U” to The Villages and Lawsan Hills Development Agreements ncludee

15.7

EXHIBITS

The exhibits to this Agreement are hereby incorporated hereln as though fully set
forth as terms of this eAgreement. The exhibits are:

Project Beundaresand-MPB-SkePlan-Removed. Please see Exhibit "U"

Exhibit "A* ~

Exhibit’B"~  Legal Description and Parcel Map

Exhibit “C" -  MPD Permit Approval

Exhibit"D"-  Summary of Priat Agreements

Exhibit "E" =  City of Black Dlamaond Municipal Code

Exhibit “F*~  Trafflc Monitoring Plan

Exhibit “G" -~  Constraint Maps

Exhibit “H"—  MPD Project Specific Design Standards and Guidelines

Exhiblt¥"—  High Density Residential Supplemental Design Standards and
Guidelines

Exhibit °#"—  Construction Waste Management Plan

Exhibit“<*- -MPD Phasing Plan - :

Exhibit “L“~  Excaerpts from Chapter 3 of MPD Permit Application

Exhibit “M”~  Mine Hazard Release Farm

Exhihit "N” - Millages MPD Funding Agreement

Exhibit "0" -~  Stormwater Monitoring

Exhiblt “P*~  Green Valley Road Measures

Exhibit "Q" -  Maple Valley Transportation Mitigation Agreement

Exhibit "R*~  Covihgton Transportation Mitigaticn Agreement

Exhibit *s"~  Potential Expansion Areas

Exhibit “T"~  hmpact Fees for Fire Protection Facilities dated 1-13-2011

Exhibit "U”—~ _Updated MP[} Site Plan

iMPLEMENTING EXHIBITS

herelnprovided (n Exhibit C-7)
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The Villages Master Planned Davelopmeit
Development Agreemant

Exhibit U

Profest Boundatlorand MRD Shte Mlan
Updated MPD Site Plan
{added pursuant to Examiner’s Recommended implementing Conditions)

Exhibit U
Soptembar-October 2011




The Lawson Hills Master Planned Development
Development Agreement

Exhiblt U

Beglect-Boundurecand MPD-SHePlan
Updated MPD Site Plan

{Added pursuant to Examiner’'s Recommended Implementing Conditions)

Exhibit U
September Oclober 2011
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HEARING EXAMINER’S RECOMMENDED IMPLEMENTING CONDITION “w*

The Hearing Examniner's Recommended Implementing Condition did not require any changes. Other
changes discussed by Council are included later in this docurnent.
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HEARING EXAMIMER’S RECOMMENDED IMPLEMENTING CONDITION “X” i‘::}%
.-
HAPLEMENTING EXHIBIT ) ]
{Excerpts of revised Exhiblt "07 to The Villages and Lawson Hills Development Agreements as shown
in underfined and sttike-threugh text included herein)
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OTHER

¥{1)- On page 18 of his Recommendatlon, the Heatlng Examiner stated that “DA 11.8 should be
clarified that affordable housing requirements “shall” be adopted at sorne point in MPD review and
that these requirements may include specifled affordsble housing measures to apply to

Implementation projects,”

IMPLEMENTING LANGUAGE
{Revise Section 11.8 of The Villages and Lawson Hills Development Agreements as shown in

undetlined and stilee-throwgh text)
The Villages Development Agreement

11.8 HOUSING TYPES

Targets for housing typeés in each Phase of The Villages MPD are shown In Table 4-8-4.
These are only targets not requirements. Pursuant to Condition of Approval No. 138 of
the MPD Permit Approval, after each Phase of The Villages MPD s cornpleted, the Clty
shall prepare an analysis of affordable housing City-wide. For purpases of this
Agreement, Dwelllng Units shall be deemed “affordable housing” if the upper median
income limits as determined by King County are satisfied. That analysis may be used to
set specifications for affordable housing In any on-golng or future Phase of The

Villages MPD, Spegifications for affordable housing needs within the MPD shall be
shall be applied to

termined as a result of the Phase-by-Phase analysis and

Implementing Projacts praspectively.

Lawson Hills Development Agreemant

11.8 HOUSING TYPES

Targets for housing types in each Phase of The Lawson Hills MPD are shown in Table 4-
8-1.. These are only targets, hot requirements. Pursiant to Conditlon of Approval No.
142, after each Phase of The Lawson Hills MPD is campleted, the City shall prepare an
analysis of affordable housing City-wide. For purposes of this Agreement, Dwelling
Units shall be deemed “affordable housing” if the upper medlan income limits as
determined by King County are satisfied, That analysis may be used to set
specifications for affordable housing in any on-geing or future Phase of The Lawson

Hills MPD. Specifications for affordable fiousing needs within the MPD shall be

determined as a_resuft of the Phase-by-Phase analysts and may shall be applied to
Implementing Projects prospectively,

Y{2) - In his Recommendation on page 21, the Examiner recognizes that the revisions proposed by
YarrawBay to Section 4.5 In Exhibit 139 resalve some of the concems raised during public testimony.
YarrowBay's modified language In Section 4.5, as drafted in Exhibit 139, is provided below.

IMPLEMENTING LANGUAGE
(Revise Section 4.5 of The Villages and Lawson Hilfs Development Agreements as shown in underlined
-and strike-through text)

When an Implementing Praject appifcation for a Development Parcel along the Project
Site perimeter Is submitted, and the abutting property outside the MPD to such

Development Parcel Is already-developed-on-thatsubmittal-datenot awned by the
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Master Developer, then the Development Parcal Is subject to the sectlon of the MPD ti%

Framework Design Standards and Guidelines entitled “Interface with Adjolning
Development,” which provides guidelines to ensure a transition between the
Development within The Villages MPD that abuts Development outside the Project

Site but within the City limits.

Y(3} - On page 90, the Hearing Examiner notes that “fwjhlle the phasing plan appears to address
utilities, transportation and parks, other required concurrency elements are missing {open space; trails
and other recreational amenitles) . ..” YarrowBay notes that these “missing” elements, however, are in
fact addressed in Section 9 of each Development Agreement. Therefors, In order to address the
Hearlng Examiner's concern, YarrowBay drafied the following addition to Section 11.2 of both

Developmment Agreements,

IMPLEMENTING LANGUAGE
{Revise Section 11.2 of The Villages and Lawson Hills Development Agreements as shown In

underlined and strike-thratgh text)
The Villages Development Agresment

11.2  PHASING OF IMPROVEMENTS

Pursuant to Conditions of Approval Nos. 4, 63, and 163 of the MPD Permit Approval,
this Section describes the phasing and timing of infrastruciure within and outside of

The Viilages MPD. The phasing and timing of Open Space, tralls, and other recreational
amenities is addressad in Section 9 of this Agreement._Howaver, as noted on p, 5-1 of

the approved MPD Phasing Plan (Exhibit “K"):

Lawson Hllls Development Agraerment

11,2 PHASING OF [IMPROVEMENTS

Pursaant to Conditions of Approval Nos, 4 and 162 of the MPD Permit Approval, this
Section describes the phasing and timing of infrastructure within and outside of the

lawson Hils MPD, The phasing and timing of Open Space, trafls, and gther

recreational amenitles {s addressed in Section 9_of this Agreement, However, as noted

on p. 9-1 of the approved MPD Phasing Plan (Exhibit "K'}

Y{4) — At page 91 of his Recommendation, the Examiner recommended changes to the timing for
Forest Practices,
" IMPLEMENTING LANGUAGE
(Revise Section 13.2 of The Villages and Lawson Hills Development Agreements as shown in

undetlined and stefka through text)

The Villages Development Agreement

13.2 FOREST PRACTICES
Pursuant to Conditions of Appraval Nos. 87 and 121 of the MPD Permit Approval,

clearing and tree removal will be necessary and may only he proposed after an

application for an Implementing Project is propased, and preferably after - -
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Implementing Approval lis issued, far a Development Parcel, or when grading is

proposed on another Development Parcel in the vicinity of an fmplementing Project
to assure a halance of cut and fill for the proposed Implementing Profect (as is
required hy Condition of Approval No. 110 In the MPD Permit Approvail. The
preference for clesring and tree remaval to_cecur after [mplementing Approval is

intended to assure the minimum amouint of time that 3 Development Parcel will be
Howevear, and tree

lea tlor i Impleme Project construction.

uring certaln_times of the year {ie. to avoid fire

dancer. clearing and tree removal is sometimes not desivable during hot summer

mont to aveid erosion, clearing and tree remnaval is not desirahle during the

ralnlest months of the vear], Accordi he timing for ¢ and tree removal wil

be propose i aster Developer for veview and approval by the Designated
oval, the Desicnated Official shall seek, to th

Offlclal, In his o view and_ a
extent reasonable and_practical, to minimize the time period_ duting which a
i aped; howe ch tim

ent Pa I cleara
ble in clrcumstances where the Master Developer lo

Developrnent Parcel remains cleated and undeveloped; however, such time
Itmitations shall ot be applf a
Development Parcel hut does pat clear and/gr grade said parcel, due to the potential
for tree combi ith_preservation of the existing vegetation to enhance
wildlife foraging opnortunities, Al tree removal shall be done in accordance with

BDMC 1930 (Exhibit “E"). In some cases, tree removal necessitated by an
Implementing Project ot the need to balance cut and fill may have result in enough
timber value to result in timber revenue, and in those cases a separate Forest Practices
Act approval will be required. To the extant that a2 Development Paicel or porifon
thereof Is lugged for timber revenue, the time period for which the parcel may remain
cleared and undeveloned shall be sot by conditlon of the Implementing Project or of
the Forest Practices Apptaval, whichever is more strict: Development Parcels being
cleared or logged that are easily accessible to the public will be secured with fencing

and sighage.

removal is preferahf conduce

Lawsan Hills Development Agraement

13.2 FOREST PRACTICES -

Pursuant to Conditions of Appraval Nos. B8 and 124 of the MPD Permit Approval,
clearing and tree removal will be necessary and may only be proposed after an
application for an Implementing Project Is proposed, and preferably after

implementing Approval is issued, for a Development Parcel, or when grading is

proposed on anather Development Parcel in the vicinity of an Implementing Project
to assure a balance of cut and fill for the proposed Implementing Project. The

preference for cleating and tree removal ta oceur after Implementing Approval i
Intended to assure tha minfmurn_amount of time that a Development Parcel will be
cleared prior to Implementing_Project construction,  However, clearing and tre
certaln_times of the e i.e, to avol
S m— -

removal ls re erably conducted durt

months. and to avaid erosion, clearing and tree removal is not desirable durlng the
rainfest months of the vear). Accordlnaly, the timing for clearing and tree remaval will

be nronosed by the Master Daveloper far review and approval by the Designated

Official het teview a Official sha

extent reasonable and practical, fo_minimize the time period during which a

Develo remalns _cleared - undeveloped: er, such_ti

limitations shall not b licable in circ 25 where the ter Developer (o
pes not clear tade said parce o the
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preservation of the exisi getation to enhance ;\
All tree removal shai! be done In accordance with l"'{"}*
BDMC 1930 (Exhibit “E”). In some cases, tree removal necessitated hy an
Implementing Project or the need to balance cut and fill may result In snough timber
value, and In those cases a saparate Farast Practices Act appraval will be required. To
the extent that a Development Parcel or portion thereof Is logged for timber revenue,
the time perfod for which the parcel may remain cleared and undeveloped shall ba set
by condition of the Implementing Project or of the Forest Practices Approval,
whichever is more strlct, Development Parcels being cleared or lagged that are easity
accessibie to the puldlic will be secured with fencing and signage.

¥{5) - In Exhihit 139, the following revisions fo Section 6.4.3 of The Villages Development Agreement
{as show in the underlined text) were provided to further ensure that Pipeline Road will be
constructed by the Master Developer before Level of Service on Roberts Drive Is sigrificantly adversely

affected by MPD traffic (as shown in underlined and strilee-throtgh text]:
IMPLEMENTING LANGUAGE

The design of Pipeline Road is to extend from Parce! C at the intersection of the
Community Connector and Lake Sawyer Rd SE, easterly towards SR-149, intersecting
SR-162 in the vicinity of Black Diamond-Ravensdale Rd, or where the future improved
Intarsection of SR-169 and Black Diamond-Ravensdale Road lies, as determined by the
City. Pursuant to Condition of Approval No. 37 of the MPD Permit Approval, the
preliminary design and alignment of the Pipeline Road shall be completed by the
Master Developer and the right of way dedicated to the City prior to the City's =y

approval of a building permit for the 1200% Dwelling Unit of The Villages MPD. The 6 £
Pipeline Road shall be constructed by the Master Developer and open for traffic prior
to the earlier of: {i) City's approval of a building permit for the 1746" Dwelling Unlt of
The Villages MPDy_or (it} when the Traffic Monitoring Plan (Exhibit "F*} shaws that

construction is pecessary to prevent a significantly_adverse degradation of Leve] of
Servica an Roberts Drive. The Mastet Qeveloner Is required to g;ggigg; and. if triggered

& Traffic iitorin Exhibit 5 action
improvements along Rohg__rts Drwe QEI‘ Table 11-;-15 1_{1 ggbggg D;lgg;Mgggg Street;

this_Section 64.3, 6&3l “sinnlficant| ation of Level of S 1ce" shall mea
that the Master Develaper s bte to_m further Improve
identified intersections to_meet aclopted 1OS {as defined In the Citv of Black

is *s Comptehensive Plan, 2 other luviscictlon's sta d jca o
the MP I roval) without widening_Roberis Drive ta provide an additio
easthound travel lane and/ar westhoun

¥{B) ~ As set forth in Exhibit 139, YarrowBay and City Staff agree to the following changes to Section
7.1.9 of both The Villages and Lawson Hills Development Agreements to correct certain scrivener’s

errors (as shown in underlined and strle-through taxt).
IMPLEMENTING LANGUAGE-
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Pursuant to BOMC 13,04 and 13.20 (Exhibit "E"), the purpose of the City's water capital
facllities charge and sewer connection and reserve capacity capital charges (the
“Capital Facllities Charges”) Is o collect funds o assure new users pay an equitable
share of the City’s water and sewer facilities. The Master Developer, howaver, will net
be using the Clty's existing system to serve the MPDYs Implemanting Prajects, other
than on a limited basis and will Instead be constructlng the watet and sewer
Infrastructure: necessary to serve the Project Site, Further, If the City were to assess
Capital Facilities Charges against the lmplementihg Projects and then, as required by
state law, provide a credit to the Master Developer for the cost of lts facllity
infrastructure construction, the total amount of the credit due would exceed the total
Capital Facilittes Charges to be collected, Therefore, in consideration for the Mastet
Developer's construction of the water and sewer infrastructure necessary ta serve the
Project Site, the City shall hot collect Capital Facilities Charges for Implementing
Project approvals sought for [The Lawson Hills MPD/The Villages MPDI provided the

City Council adopis ap tesetutlencrdinanca exampting Jmplementing Projects from

the City’s Capltal Facilities Charges,_and the Master Developar shall not seek credit or

reimbursement from the City under the Water Supply and Facjlitfes Fundin
Agreement. [f the City Council daes not adapt such ap teselutlenordinance, genetal
facilitles charges will be assessed agalnst Implementing Projects of [The Lawson Hills
MPD/The Villages MPD] and the Master Developer will receive a credit against such
charges for the cost of its construction of facility infrastructure,

Y{7) — As set forth in Exhibit 139, YarrowBay and Clty Staff agree to the following clerical changes to
Section 7.2.3 of both The Villages and Lawson Hills Davelopment Agreements (as shown In undetlined

and stike-through text),
IMPLEMENTING LANGUAGE

Pursuant to Section 7.1.9 above and in recognitior: (i} that [The Lawson Hills
MPD's/The Villages MPD's] water systern and the improvements to the City's water
system necdssary for Development have been or will be Installed at the Master
Developer's cost; are (i} of the substantial investment in water infrastructure resulting

from the WSFFA; and (i) thar the faster Developer shall not seek credit or

ursement _fro e City under_the Water Supply and Facilities Fun

Agreement, impfementing Projects within [The Lawson Hills MPD/The Villages MPD]
shall not be required to pay the City's general facilities charges, connection charges, or
system development chatges, including any amendments thereto except as provided

for in Section 7.2.1.

Y{(8) — As set forth in Exhibit 139, there is a scrivener's error in Section 10.3 of the Lawson Hills
Development Agreement. YarrowBay and City Staff agree to the following revisions ta the last
santence of this section (as shown In underlined text).

IMPLEMENTING LANGUAGE

.. The appealing party shall exhaust its remedles as set forth herein prior to exercising
frs remedies as set forth in Subsection 15.13.

¥{9) — As set forth in Exhibit 139, there Is a scrivener’s error is Section 11.4(A) of the Lawson Hills
Development Agreement. YarrowBay and City Staff agree that the following revisians be made to this

subsection (as shown In underlined and strika-through text).
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IMPLEMENTING LANGUAGE

Phasing. Off-Site Regionat Facllities are Reglonal Facilities that are located outslde the
Project Slte and the boundaries of The Viflages MPD, Off-Site Regional Facilitles
necessary to serve the Lawsan Hills MPD and The Villages are described in-Fables14-2-

Tahles 11-4-1 through 11-4-4. Transportation Improvements located

In the Citles of Maple Valley and Covington, however, are not included in Table 11-5-1
and 11-5-2 because these Improvements are addressed In the separate mitlgation

agreements attached as Exhlbits “Q" and “R", respactively.

¥{10) - As set farth in Exhibit 139, to alleviate apparent concerns, YarrowBay and City Staff agree fo
the Inclusion of additional language to the end of this Section 15,16 of both The Villages and Lawson

Hills Development Agreements {as shown in underlined text).

IMPLEMENTING LANGUAGE
(Add! as last sentence af Sectlon 15.16 of both Development Agreements)

In no event, shall the Bulld-Out Period for all Davelopment and construction exceed

twenty {20} veats,
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Amendments to Exhibits

The Villages and Lawson Hllls Development Agreements

1h.7 EXHIBITS
The exhibits to this Agreement are hereby incorparated hereln as though fully set forth as tetins of this

aAgreement, The exhibits are:

Exhibit "A" — Project-Boundariesand MRDSite-Plan [Removed. Please see Exhibit “U".]
Exhibit “B” — Legal Description and Parcel Map

Exhibit “C* — MED Permit Approval

Exhiblt “D” — Summary af Prior Agreements

Exhlbit “E” — Clty of 8lack Diamond Municipal Code

Exhibit *F” -- Traffic Monitering Plan

Exhibit “G" — Constraint Maps

Exhibit “H” — MPD Project Specific Design Standards and Guidelines

Exhibit “* — High Density Resldentfal Supplemental Design Standards and Guidelines
Exhibit “J” — Construction Waste Management Plan

Exhibit “K” — MPE Phasing Plan

Exhibit "L” - Excerpts from Chapter 3 of MPD Permit Application

Exhlbit “0M" — Mine Hazard Release Form

Exhibit “N* —\fHllages MPD Funding Agreement’

Exhibit “0” — Stormwater Monitaring

Exhibit “P” — Green Valley Road Measures

Exhibit "Q” - Maple Valfe:y Transportation Mitigation Agreement

Exhihit “R” — Cavington Transportation Mitlgation Agreement

Exhibit “S" — Potential Expansion Areas

Exhibit “T” - Impact Fees for Fire Frotection Facilities dated 1-13-2011

Exhibit “U* = Updated. MPD Site Plan

h the pr i set forth in that Exhikit or, if

ndiments 8 ibits shail b
ursuant to Sectia

0 ar amendment js se In the Exhihj Minor Amendme

Amendments to this Agreement tg reflect chaneas to Exhibits H, J, K, M, N, Q and R shall be processed

as Minor Amendments ta this Agreement pursuant ta Section 10.4.2, Many of the Exhibits to this
Agreament, as well as some of the figures coatalned in this Agreement's text are in color or Include
other features that provide clear lllustration; however, this format is not yet acceptable by the King
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County Recorder's Office for permanent recording, Accordingly, the parties agree that followlng mutual
execution of this Agreement, any nan-recordable format Figures and Exhibits will be replaced in the
Agreement with a page stating: “Figure X-Y {Exhibit X] Is kept on file with the City of Black Blamond and
is available for public review at the Community Development Department during business hours.”
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Definitions for Single Family and Muitl Family Dwelling Units

The VHlages and Lawson Hills Development Agreements
14.0 DEFINITIONS

®  NMulti-Family — Any residential structure that contains 5 er mare Dwelling Units. . ..

x  Slngle Family — Any residential buildingstructure that contains four (4} er fewer
residencasDwelling Unlts.

The Viillages Davelopment Agreemant
42 TOTAL NUMBER OF DWELLING UNITS

As approved by Condition of Approval No. 128 of the MPD Permit Appraval, the total number of
Dwelling Units allowed on the Project Site is 4,800 Dwelllng Units. The pradominant housing type wifl
be Single Family residential. Except as may be modified by Section 10.4.2 and pursuant to Condition
of Approval No, 136 of the MPD Permii Approval, the Dwelling Unlt mix is 3,600 Single Family units
(MED-L and MPD-M) consisting of Single Family detached, courtyard homes, Single Famlly attached
buildIngs containing four (4) or fewer units, and Cottages; and 1,200 Multi-Family Units {MPD-M and

MPD-H} cons:stmg of townhomes and stackad ﬂats For purpogeg of determ!g ng the number omegIe

shall be counted as four {4) Single Family Dwellin sida ta[st[ucture that contains five (5

Dwelling Units shall be counted as five {5) Multi-Family Dwellmg Units. Live/Work Unit locations are

Identified on the MPD Site Plan. The Project Site conslsts of 1,196 acres, of which at least 481.4 acres
of Open Space shall be provided.

Lawson Hills Development Agreament

4.2  TOTAL NUMBER OF DWELLING UNITS

As approved by Condition of Appraval No. 132 of the MPD Permit Approval, the total number of
Dwelling Units allowed on the Project Site {s 1,250 Dwelling Units. The predominant housing type is
Single Family restdential. Except as may he modified by Section 10.4.7 and pursuant to Condition of
Appraval No, 140 of the MPD Permit Approval, the Dwelling Unit mix is 330 Single Family Units (MPD-L
and MPD-\V) eonsisting of Single Family detached, courtyard homes, single family attached buildings
containing four {4) or fewer units, and Cottages; and 320 Multi-Family Units {MPD-H and MPD-M)

conswtmg of townhomes and stacked ﬁats Eor purpases of determining the nurgher of Sinele Family

- Dwelm Unlts, a aI structure that tains four 1! Units shall

ggts sgall be counted as ﬁve 55! g;g[;;-gamllg Dwa]hgg Uglts The Pro;ect Slte cansists cf 371 acres, Df

which at ieast 153.3 acres of Opan Space shall be provided.
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Funding Agreement

Various revisions were made to Exhibit "N” that are provided herein In as excarpts,
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City staff positions identified on Exhibit C_or thronsh the Annnal Review, and will be solely

responsible for all development pennif and/or personnel decisions, incleding compensation amoeunts
which shall be competitive with similar positions in the municipal comemunity,

a.

Reduction of City Staffing Shortfalls. If the most recent Fiscal Analysis {as defined
below) or Antusl Review (as defined below), whichever is mors cument, projects a fiscal
benefit for the City, then the City and Developer shall promptly meet and negotiate in
good faith fo defermine whether and when the salary and benefit costs of one or more
City staff positions identified on Exhibit C should be funded by the City. If so, then the
City shall identify the appropriate City staff position to be removed flom the Developer's
Total Punding Obligation under this Agreement whether or not the Wind-Down timing
threshold associated with such City staff position (identified in Section 2(c)) has bezn

triggered.

Voluntary Agreement. The parties acknowledge that the Developer’s commitment to
fund City Staffing Shortfalls is a voluntary agreement into which the Developer freely

enfers pursuant to state law.

Wind-Down and Wind-Un. In recognition that: a) the Villages MPD and Lawson Hills
MPD build-out may fluctnate to follow market demands; and b) the voluntary pature of

the Developer’s City Staffing Shortfalls funding obligation, BD Village or BD Lawson
may provide notice fo the City of Wind-Downs and Wind-Ups of certain City staff

positions outlined in Exhibit C,
Wind-Down Notices shall be delivered to the City and shall state that BD Village

and/or BD T.awson intends on a date cerfain to cease paying for certain City
Staffing Shortfall positions, In order to be effective, a Wind-Dowmn Notice must

comply with the following provisions:

i

No Wind-Down Notice may be delivered to the City or otherwise be effective
during the first twelve months following the Effective Date of this Agreement.
Thereafier, the date cerfaiv required to be {dentified in 2 Wind-Down Notice may
not be sooner than six monthy after delivery of the Wind-Down Notice to the

City. No Wind-Down Moticc mmay be baged upon the substange of any prior

development _permit decision mads gsipnated Official or

menmber{s),

During months 13 through 18 following the BEffective Date, only Support Staff
positions identified on Exhibit C may be subject to a Wind-Down Notice from

BD Village or BD Lawson.

if.

Dwiing moaths 19 theough 24 following the Effective Date, some or all Support
Staff positions and/or Essential Staff positions identified on Exhibit C may be
subject to 2 Wind-Down Notice fiom BD Village or BD Lawson. This notice

iv,
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City’s sole, ressonable discretion afier consuliation with the Developer; and (vi)
additional City staff as identified by the Developer through the Anaual Review described
in Section 6, e.g. building official, The MDRT compaosition may be modified by mutval
agreement of the parties. In recognition of the advantage of both parties of ensuring
continnity through the review and processing of implemeniing developraent permits, the
City may choose to offer multiyear employment contracts to some or all members of the
MDRT; provided, however, that such confracts shall not increass Developer’s Total
Funding Obligation nor impair Developer’s ability to exercise its rights pursuant to
Section 2(c) ("Wind-Down and Wind-Up™) as set forth herein.

i For purposes of this Agresment, consultanis include, but are not limifed fo,
professional engineering firms, planning and transportation firms, fiscal or
financial _consoltanfs, and the City Attorney (which, for purpases of this
Agreement, includes any attorney or professional staff in the City Attorney’s law
firm) and other legal consultants when performing services related to The

Villages MPD and Lawson Hills MPD,

MDRT Costs. The Developer shall fund one hundred percent (100%) of the costs of the
MDRT by paying: (i) the salary and bencfit costs of City Staff MDRT members
identified in Sectlon 3(a), less any amonnts actually received by the City from others
pursuant to Section 2; (i1} the actual amonnis invoiced by consultants; and (iii} the FFE
associated with such City Staff MDRT members (the “MDRT Costs”). MDRT Costs
ghall also initially fnchide the purchase of three (3) vehicles exclusively for the MDRT —
two (2) pool vebictes and one (1) inspection vehicle — the costs of which shall not exceed
$125,000.00 in total. In determining such vehicle purchases, the City shall conaider the
purchase of hybrd or similar “green” vchicles. Thereafier, the MDRT's FFE shall
include all casts associated with the ongoing expensc and maintenance of thesa threa (3)

vehicles.

i. MDRT Cost Allocafion. The City shall allocate MDRT Costs o BD Village and
BD Lawson on a proportionate share basis based on time spent,

Rednction or Ellmination of MDRT Cosis. In recognition that the Villages MPD and
Lawson Hills MPD build-out may fluctuate to follow market demands, the Pariies
acknowledge and agree that BD Village and/or BD Lawson may elect to reduce, or
sliminate, MDRT staffing during the Annual Review described in Section 6. I, during
Anmual Review, BD Village and/or BD Lawson elect to cease paying all MDRT Costs
for a given calendar year, the City's obligations under this Section 3 shall also cease for

such calendar yeat,

. City Fee Provision, In consideration for the Developer's funding of the MDRT and
paying the MDRT Costs, the City shall not collect permit or administrative fees or
deposils otherwise applicable to implementing project permits sought for the Villages
MPD or the Lawson Hills MPD, sxcept for fees or ather charges as required by this
Agreement; provided, however, that this subsection 3(d) shell bs void and Develaper

Page & of 25

‘
(73
g

7?-‘.h'.r.
(o



8.

Non-MPD Relafed Credit Procedure. As part of the Quarterly Accounting, the City shail
accouni for any non-Viltages MI'D and non-Lawson Hills MPD related permit revenue aver five
hundred dollars ($300.00) that was received by the City as a result of City staff positions listed on
Exhibit C. The Quarterly Accoumting shall show the City providing the Developer a credit
towards the following month’s Monthly Fixed Amount by that amount of non-Villages MPD and
non-Lawson Hills MPD related permit revenue recsived by the Cify, provided City staff positions
funded by this Agresment worked on that aon-Villages MPD and non-F.awson Hills MPD perit,

Building Permit Surcharge. As anticipated- in ‘the Staff and Faciliiies Funding Agreement, but

only to the extent permitted by [aw, a voluntary agreement under RCW 82.02.020 or other
agreement beiwesn Doveloper and its purchasers jn which gaid purchasers releage and fiold the

Cit egs from any claf ated therefo. and only then if the City Council adopts a
reselution, the City hershy agrees to apply a per dwelling unit or equivalent fee on each future
building permit issued within the Villages MPD and the Lawson Hills MPD, This fee is intended
to recaptute the costs incurred by the Developer under the Staff and Facilities Funding Agreement
(the “Surcharge™), and shall only be assessed on building permils for new construction within
The Villages MPD or the Lawson Hills MPD. Remoadels, tenant improvements, or recanstruction
due to fire damage or other catastrophe shall not be assessed the Surcharge, This Surcharge shall
also not apply to Public Uses as defined in The Villages Development Agreement or Lawson

Hills Development Apreement,

Surcharge Caleplation. The Surcharge for the Villages MPD (the “Village Surcharge®)
shall be caloulated based on the eosts incurred by BD Village from execution date of the
Staff and Facilities Funding Agreement to the cxecution date of The Villages
Development Agreement divided by the mumber of dwelling units or an equivalent
thereof, BD Village shall determine the uait number to be included within the caleulation
of the Village Surcharge prior to the City’s issnance of the first building permit for the
Villages MPD, As part of the Annnal Review, BD Village may request fo madify how
the Village Surcharge is assessed, such &s removing commercial development fiom the
Village Surcharge, The Surcharge for the Lawson Hills MPD (the “Lawson Surcharge™)
shall be caleulated based on the costs incurred by BD Lawson from execution date of the
Staff and Pacilites Funding Agreement to the execution date of the Lawson Hills
Development Agreement divided by the mumber of dwelling units or an equivalent
thersof. BD Lawson shall determine the unit number to be included within the caleulation
of the Lawson Surcharge prior to the City’s issuance of the first building permil for the
Lawson Hills MPD. As part of the Annual Review, B} Lawson may request {0 modify
how the Lawson Surcharge is assesged, such as removing commercial development from

a.

the Lawson Surcharge

b. Surcharge Accounting. Within sixty (40) days following execution of The Villages
Development Agresment or the Lawson Hills Development Agreement, the City shall

provide BD Village or BD Lawsan, respectively, with an accotnting of all costs incurred
by such party under the Staff and Facilitles Funding Apresmeni and the Firat
Amendment. Within thirty (30) days of receipt of the City's accounting, BD Village or
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written agresment,
Council by resoluti
14, Notices, Any notice or other commmnication to any party given under this Agresment will be
effective only if in writing and delivered (1) personally, (2} by certified mail, return receipi requested and
postage prepald, (3) by facsimile trapsmission with wiitten evidence confiming receipl, or (4) by
ovemight courier (such as UPS, FedBx, or Airbame Express) to the following addresses:

- [f 1o BD Village:

BD Village Pariners, LP

10220 NE Points Drive, Suits 310
Kirkland, WA 98033

Attn: Brian Ross

Fax: 425-898-2139

With Copyto;

Caimcross & Hempelmann
524 Secand Avenue, Suits 500
Seattle, WA 98104-2323

Alin: Nancy Rogers

Fax: 206-587-2308

X to BD Lawson:

BD Lawson Partners, LP
10220 NE Points Drive, Suite 3110
Kirkland, WA 98033
Atin: Brian Ross
* Pax: 425-898-21319

With Copy to:

Caimerogs, & Hempelmann
524 Second Avenue, Suite 500
Seattle, WA 081042323

Attn; Mancy Rogers

Fax: 206-587-2308

To the City:

City of Black Diamend
P.0.Box 599

Biack Diamond, WA 98010
Atfn; Mavor

Fax: 360-886-2552

With Copy ta:
Page 1301 25
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November 1, 2011 Development Agreement Revisions

Public Access to Parks

The Villages Developmeant Agreement

8,93 Public Access
Pursuant to Condition of Approval No, 94 of the MPD Permit Approval, public access Is authorized fo

all Parks and trails fwhether public or private) unless otherwlse determlined by the Designated Official

e and convenien

Lawson Hiils Development Agreament

9.9.3 Public Access .
Pursuant to Candition of Approval No. 92 of the MPD Permit Approval, public access is authotized to

all Parks and trails {whether nublic ar private} unless otharwise determined by the Designated Official
for reasans of public safaty, welfare and convenlence, or for malntenance reasons.
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Davelopment Agreement Revisions

November1, 2011

Buffer Landscaping

The Villages Development Agreement
NEW SECTION 5.5.10

5,10 e gca
On the eastern houndary of The Villaces MPD Development Parcel #Y13. the Master Developer

Page 55




November 1, 2011

Development Agreement Ravisions

Excerpt Pages With Redlines to Exhlbit "0"
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N\
IRIAD
e MEMORANDUM

Data; Septemhber 19, 2011

To! Clty of Black Dlamond

From: Alan B. Fure, PE

Re: ' No Net Phosphorous Implementation Plan
Triad Job No.: b5-336

Copies To: Yarrow Bay Holdings

Reguiremnent: Minimize impacts to water quality in Lake Sawyer by assuring no net Increase In
phosphorous to Lake Sawyer oceurs assoclated with The Villages and Lawson Hills MPD development

within basins that drain to Lake Sawyer. No net increase can be accomplished by on-site or off-site
source control or physical/chemical/blological interception {treatment znd removal from water

system).

Summary of Approach: Establish existing baseline phaspherous contrlbutions from relevant project

drainage hasins® and from potential compensating projects lncated outside the developed MPD that fm}}t\
currently contribute phosphorous to Lake Sawyer. Determine sirategles for meeting the no net ‘Zﬁ?

phosphorous goal ahead of project construction. Implement strategies and then monitor post

implementation phosphorous levels to confirm compliance with the requlrement. [f onsite measures
do not meet the requirement, implement compensatory project mitigation.  Measure post
implémentation phospharous reductions from compensatory projects to confirn the amount of offset.

Maonitoring: Prior to construction of the first MPD Implementi gject, the Master Developer sh
cause to occur thrae water guality samples in three separate months during the wet season at three

locations within Rock Creek to he mutually agree the City and Master Developer. The City and
i the bridee on Roberts Drive

Master Developer agree that ope location will be on the souih side of th g R 1
where it crosses Rack Creek. This sampling data shall be provided to the City and be used {g estabiish
an interim baseline phosphorous jaad that will then be further refined by the Baseline Monitoring

section below.

Baseline Monitorlng: Prior to construction of the first implemeniing project within the Lake Sawyer

drainage basin, the Master Developar, tn conjunction with the City of Black Diamend shall review, ptan

and institute the following:

1. Monitor pre-development phosphoraus levels at pre-determined locations within the project
drainage basins. Monitoring is to occur cansistently over the course of at least one water year

1 The first areas of The Villages project planned to be davalaped are In drzinage basins that do nat drain to Lake

Sawyer.



ASSOCIATES

MEMORANDUM

{Qctober to September) in accordance with the procedures and criteria outlined In Chapters &
through 12 of the QAPP [see Attachment 1), Use data collected over the water year to
estahlish a baseline phosphorous load fram the project. This load should be factored to an
average year ralnfall volume for future comparisons of phospherous loads for years where the
rainfall is more or less than the average.
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City of Black Diamond

No Met Phosphorous Implementation Plan
September 19, 2011

2. Select ohé or twa possible compensation projects. Offsite compenisation projects will
be on land not being actively developed for the MPD but that includes features that

currently contribute phosphorus to Lake Sawyer that are amenabie to reductions of
phospherus, such as roadway segments or intersections, pastures with farim animals, or
existing developed property all lacking madern stormwater controls, or erosive slopes or
streams. Monitor pre-mitigation phosphorous levels at pre-tetermined locations within
the compensating project drainage basin. Monitoring is to occur conslstently over the
course of at least one water year (October ta September] in accordance with the
procedures and criterfa outlined in Chapters 6 through 12 of the QAPP {see Attachment
1). Use data collected over the watet year to establish a basefine phospharous load
from the compensating project. This load should be factored to an average year rainfall
volume for future camparisons of phospharous loads for years where the rainfall is

more or less than the average.

Project Design Phase: In conjunction with City of Black Diamond review, prepare on-site
drainage designs with phasphoraus mitigation solutions which include the following:

1. Phosphorous control menu items from the 2005 DOE Manual (or later manuals if

adopted and Impesed for later Project phases).
2. Anyadditional AKART (all known and reasonable technologies) not identified in 1.
above, that are in compliance with The Villagas MPD Permit Approval Condition No. 76
or the Lawson Hills MPD Permit Approval Condition No. 79.
- 3, Drainage designs should include contingency planning for augmentation of treatment so

that future interventions can be made if needed,

] Project Construction Phase: Upan commencement of implementing project construction the
following shall be instituied:

1. Monitoring shall be performed at all drainage facility outlet points to establish post-
constructionmitigation phasphorous levels, This monitoring is to occur consistently over
the course of the water year In accordance with the procedures and criteria outlined in
the OAPP (see Attachment 1},

2. Regular comparisons shall be made ta determine if starmwater managementeitigation
strategies are achieving goals established in the design phase. If levels are exceeding
goals, source control interventions shall be implemented within 30 days of pbtaining a

substandard sampling measurementhwrrediately,

3. Upon completion of the water year campare actual loads to pre-development loads. If
loads are exceeding pre-development loads, Institute compensatory project{s) within &
morths {sublect to City approvals). Mitipation orojects can include on-site or off-site

measuras that reduce the Tp input to the Lake Sawyer Basin.
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City of Black Diamand
No Net Phosphorous implemantation Plan

Septernber 18, 2011

Project Bulld-Out Phase: Continue monitoring of drainage outlets for five years following the
completion_of development that discharses into that facility to confitm comphlance with the no

net phosphorous soal as per procaduras noted ahove, Cornpletion shall be defined as the date
v BDMC 14.04.360 and t lack Diarmond

the City's mai ce_bond, as_require
Englneeting Desian and Construction Standards (Exhibit “E") Section 1.5, is released of expires

far a given fadlity. sfeachcon ad oen

If data show varations from the

standard, institute source controf or improved maintenance solutions. If these Interventions are
insufficient, institute alternate compensatory profects or mitigations.




Quality Assurance Project Plan for Nutrient Removal Effectiveness by The Villages to Rock Creek:
Lake Sawyer Implementation Plan

sampling (at discrete sites) are presented in descriptive and map form (Figure 5.2-1}. The
proposed discrete sites for sampling will be field-verified prior to final location. Once selections
are made for sites they will be monumented by using a GPS locational unit.

Stermwater Pond
Inflow 3ample

Rock Creek

Upstréatn Saiiple Stormwatear Pond ]

Outflow Sample

| RockEraek
Downstréant Sample

Figure 5.2-1. Proposed sample sites and locations for collection of surface water data.

Task 1. The Villages Stortnwater Structure(s)

A. Frequency of Sample Collection:
Sample collection timing and frequency is determined by the oceurrence of storm events.
Ideally, monitoring will he completed 2t -8 siorm evenis; each with varying intensities
of rainfall and longevity of the storm event. Monitoring based on these 2 factors provides
some level of detail in understanding optimum effectiveness of the BMP (stormwater
structures) under varying storm conditions. The period of monitoring is established from

October 1 ¥ fhrough March 31% of each calendar year for five years following the

completion of development that discharges into this stormwater stuchire. Completion
shall be defined as the date the City's maintenance bond, a8 required by BOMC 14.04.360 and
the Black Diamond Enginesring Design snd Constiuction Standards (Exhibit “E™) Section 1.5, is
released or expives for such facility.

Grab samples will be collected in order for sample integrity to be maintained and for
making observations about environmental conditions when an investigator is present. -

TFerra Tech, ne. [ L3172011
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Quality Assurance Project Flan for Mutrient Remaval Effsctivensss by Basin A (Wet Pond #1 &2) to Lawson Creek:
Lake Sawyer Implsmentation Plan

Task 1. Wet Pond #1

B. Frequency of Sample Collection:
Sample collection timing and frequency is deternined by the occurrence of storm events.

Ideally, monitoring will be completed at 6-8 storm events; each with varying intensitics
of rainfall and lengevity of the storm event. Moniforing based on these 2 factors provides
some level of detail in understanding optimum effectiveness of the BMP (Wet Pond)

under varying storm conditions. The period of monitoring is established from Qctober 1
through March 31% of each calendar year for five years following ths completion of

development that discharpes {nto Wet Pond #1. Completion shall be defined as the dats
the City’s maintenance bond, as required by BDMC 14.04.360 and the Black Diamond
Enginsering Desipn and Construction Standards {Bxhibit “E”) Section 1,5, is released or

expires for such fasility,

Grab samples will be collected in order for sample integrity fo be maintained and for
malking obscrvations about environmental conditions when an investigator is present,
Information gathered abont physical characteristics of the water, how water travels to and
from the Wet Pond, and surrounding information that might explain why specific water
quality problems might arise are reasons why being present and sampling affords a
greater opportunity to construet information for the critical feedback loap.

Task 2. Lawson Creek
€. Upstream of Discharge
b. Surface Water Parameters (Continuous data)
The upstream site for monitoring surface water quality will serve as the control for
determining if the Wet Pond discharge is a cause for increased downstream temperatures.
The monitoring frequency is recommended at 15 minute intervals so that 7-day average
of the daily maximum temperatures (7-DADMax) can be caloulated from the continuous
monitoring data. Additional monitoring effort will be conducted at both the upstream and
downstream site; including continuous monitoring with a HydroLab® unit. Additional

parameters that will be collected are:

s  Water Temperature

s Dissolved Oxygen concentration

«  Conductivity

+ pH
These additional parameters are important for understanding how the receiving water
assimilates effects from additional nutrient input, Conversely, the receiving water inay, at
times, have higher concentrations of nufrient input that uses up the assimilative capacity.
By generating a greater amount of information about water quality characteristics,
identification of muttient sources will assist in making drainage-level management
decisions to meet the goals of the TMDL Implementation Strategy.

D. Downstream of Discharge
a. Swface Water Parameters (Continuous data)
Comparison between npstream and downstream (of the Wet Pond outfall) water quality

characteristics will evaluate the effect Wet Pond water has on receiving water, The
upstream/downstresin sample design with site located in close proximity to the outfail
will isolate effects from the BMP output. Water quality parameter measnrements will be

sampled identical to those described for the upstream site above. In addition, flow
HY31201 1
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The Villages Development Agreement

13.10 New Transportation Demand Model

MPD Condition of Approval Na. 11 requires the creatfon of a new transportation demand madel. [n
addition to the intersections and arterials outfined in MPD Condition of Approval No. 11, this new model

shall Include the intersection of Kanaskat Drive and Black Diamond-Ravensdale Road.

Lawson Hills Develapment Agreemant

13.190 Mew Transpartation Demand Model

MPD Condition of Approval No. 10 requires the creation of a new transportation demand model. In
addition to the intersections and arterfals ocutlined in MPD Condition of Approval No. 10, this new model

shall include the intersection of Kanaskat Drive and Black Diamond-Ravensdale Road.




1.

EXHIBIT 2

FINDINGS OF FACT

The recitals contained in the body of the ordinance to which these

Findings of Fact are attached are hereby adopted as findings of fact.

2.

The Villages Master Planned Development Development Agreement was

considered using a Type IV, quasi-judicial process as provided in Black Diamond
Mumicipal Code (“BDMC™) Section 18.08.030 and .070(C)(2). A record was compiled
during an open record hearing before the Hearing Examiner, and that record along with
the Hearing Examiner’s recommendation was considered by the City Council as part of a
closed record hearing. The record considered by the City Council cansists of the

following:

2.1  Exhibits and documents related to the Hearing Examiner proceeding,

as follows:

2.1.1. Two hundred seventy-three (273) exhibits admitted into
evidence by the Hearing Examiner. These exhibits are listed in
Exhibit B to the Hearing Examiner’s Recommendation;

2.1.2. Pichearing motions filed by parties of record to the Hearing
Examiner proceeding;

213, E-mails from the Hearing Examinper to parties of record
related to pre- and post-hearing procedures;

2.1.4, Prehearing Ovders from the Hearing Examiner; and

2.1.5. Audio recordings of proceedings before the Hearing
Examiner.

2.2.  Resolution No, 11-766, including Exhibit A, as amended on Oclober 4,
2011;

2.3.  Audio recordings of the closed record before the City Council, on
September 21, 26 and 29, and October 3-6, 8, 10, 24-28, 31, and November 1,
2011;

2.4,  Written materials and objections submitted by the parties of record to

the City Council during the City Council’s closed record hearing; and

2.5,

The catalog of changes to the Development Agreement that Council

directed City staff to negotiate with the Applicant.

Ord. No. 11-970, Exhibit 2, page [ of 39




3. Proposal Description.

3.1. The proposal is The Villages Master Planned Development
Development Agreement between the City of Black Diamond (“City”) and BD
Village Partners, LP (*Villages DA™}. The Villages DA is a project permit and/or
is refated to the project permit approved in Ordinance No. 10-546 (“The Villages
MPD Permit Ordinance™ for The Villages Master Planned Development
(“Villages MPD”), As set forth in The Villages DA, Section 2.1, the Villages DA
“governs and vests the development, use, and mitigation for The Villages {MPD] .

Eed
.

3.2, The Villages DA implements the terms and conditions of The
Villages MPD Permit Ordinance. BDMC Section 18.98.090 requires that a
development agreement implementing a MPD shall incorporate a MPD Permit’s
conditions of approval, must be binding on all MPD property owners and their
successors, and shall require that they develop the subject property only in
accordance with the terms of the MPD approval. The Villages DA meets the
requirements of BDMC Section 18.98.090. The Villages DA, Section 15.1, states
that “This Agreement shall be binding upon and inure to the benefit of the Master
Developer and the City and to the successors and assigns of the Master Developer
and the City. All Development subject to the MPD Permit Approval shall be
developed in conformance with the MPD Conditions of Approval as set forth in
“Ex. C — Conditions of Approval™ to The Villages MPD Permit Ordinance. The
Villages DA, Section 2.1, states that “ Land within the boundaries of The Villages
MPD shown on Exhibit “U”, together with the associated off-site improvements,
shall be physically developed only pursuant to the terms and conditions of this
Agreement.” In addition, the Development Agregment also contains all of the
provigions specifically required by certain individual Villages MPR Permit
Ordinance conditions; these are detailed in the Compliance Matrix that is
Attachment 4 to the City’s Staff Report (Exhibit 3).

3.3, 'The Villages DA also relates to other project permits, in the form
of utility and/or construction permits that will be issued for physical development
of The Villages street, utility, and other public infrastructure. The Villages DA
also relates to project permits, in the form of construction permits and land use
permits, that will be issued for the subdivisions single- and multi-family
residential structures, and commereial development that are part of The Villages
Master Planned Developmeni (“Villages MPD™). The relationship between The
Villages DA and these other project permits, defined in Section 14.0 of The
Villages DA as “Implementing Projects,”) is set forth in Sections 2.1 and 15,1, as
described in Finding of Fact 3.2 above.

Ord. No. 11-970, Exhibit 2, page 2 of 39



4, The Villages DA Land Use.

Because The Villages DA is implementing the Villages MPD Permit Ordinance,
the land uses and structures whose use, development and mitigation is described and
authorized in the Villages DA are the same as those described in the Villages MPD
Permit Ordinance, including in Finding of Fact No. 2 to Ord. 10-946. That is, the
proposal includes 1,196 acres, to be developed with the following uses: a maximum of
4,300 low, medium and high density dwelling units (not including the first 160 accessory
dwelling units as permitted under the terms of Section 4.7.3 of the Development
Agreement and Chapter 18.56 of the Black Diamond Municipal Code, but including up fo
140 accessory units counted as 1/3 of a dwelling unit each); a maximum of 775,000
square feet of retail, offices, commercial and light industrial development; schools; and

recreation and open space.

5. The Villages DA Project Area,

As with The Villages MPD Permit Ordinance, the project area for the Villages
DA consists of two subareas, the Main Propeity and the North Property (also known as
Parcel B). The “Main Property” is located primarily south of Auburn-Black Diamond
Road at Lake Sawyer Road, extending approximately 2 miles south and eventually east to
SR-169 along the southern city limits. A portion of the Main Property (a.k.a. Parcel C) is
lacated on the north side of Auburn-Black Diamond Rd., west of Lake Sawyer Rd, The
"“North Property” (approx. 80 acres) is located to the west of SR 169, approximately two
miles north of the Main Property and north of SE 312th Street (if extended). The North
Property is south of and adjacent to the North Triangle property that is part of the
proposed Lawson Hills MPD project. The Villages MPD project area is shown on the
Site Plan contained in Exhibit U to the Villages DA, . )

. The Villages Project Density.

Becanse the proposal authorized by the Villages DA is the same proposal
authorized by the Villages MPD Permit Ordinance, the density authorized by the Villages
DA is the same, urban density as that authorized by the MPD Permit Ordinance; i.e., the
Villages MPD will have an average density of 4.01 units per gross acre (4,800
units/1,196 acres = 4.0133) and an average density of 8.71 units per net acre (4,800
units/551 acres with residential or mixed use designations = 8.711).

7. Challenges to MPD Project Density.

There is evidence in the record that some commenters opposed to the MPD
projects sought to use proceedings related to the Development Agreement as a vehicle to
challenge, for the second time, the density of The Villages MPD. (The density of The
Viltages MPD was challenged for the first time during proceedings related fo the MPD
Permif). Website pages (Exhibit 268) associated with The Diamond Coalition, a
nonprofit organization that donated funds to groups and individuals for litigation against
The Villages MPD Permit Ordinance and Ordinance No. 10-947 (“Lawson Hills MPD

Ord. No. 11-970, Exhibit 2, page 3 of 35




Permit Ordinance™) and for their participation in Development Agreement proceedings,
stated that its “goal is to se¢ a significant reduction in the MPD proposed density/scale
from the proposed 6,050 new dwelling units to be more consistent with current King
County Growth Management Act standards of 1,900 new households for the City of
Black Diamond. More importantly, we envision using the Development Agreement as a
tool that requires phased mcremental growth balanced throughout the 20 year GMA
guideline whose impacts can be measured to determine the prudent extent of any further
build out.” The website pages in Exhibit 268 also state “Copyright © 2010 Diamond
Coalition All rights reserved.” While one individual party of record who is also an
officer of the Diamond Coalition denied that the Diamond Coalition has a goal of seeing
a significant reduction in the MPD proposed density or seale (Exhibit 232), the written
statements of other parties of record, for example, in Exhibits 40, 44, 98, 113, 118, 129,
and 197 did state they were highly opposed to the MPD projects’ density and/or did
advocate reductions in project density and/or scale as mitigation for approval for The
Villages DA,

8. Urban Density, Natural Setiing and Small Town Character.

Several commenters asserfed that the scale of development expected of
The Villages MPD authorized by The Villages DA is inconsistent with the
Comprehensive Plan goal of preserving the quality of the City’s natural setting, its
scenery and views (Exhibits 113, 209 and 269), and inconsistent with what they perceive
as Black Diamond’s “rural” chavacter (Exhibits 12 and 48). Apart fiom the fact that The
Villages DA is governed by the The Villages MPD Permit Ordinance conditions, rather
than by the Comprehensive Plan, any goals concerning preservation of natural setting
and/or small town character must be construed along with the City’s obligation to grow at
urban densiiies and, as the Hearing Examiner found at page 109, the extensive amount of
open space and other design features of The Villages MPD preserves the natural setting
and small town character of Black Diamond as much as can reasonably be expected
within the context of the urban densities of The Villages MPD, As the Hearing Examiner
found at page 110, Randall Arendt, the author of the book “Rural By Design” referenced
in BDMC 18.98.010(L), testified that The Villages MPD meets the objectives of his
book.

9. SEPA and Alleged MPD Project Environmental Impacts,

9.1. The environmental impacts of The Villages MPD project were
analyzed in a detailed, Final Environmental Impact issued in December, 2009
(“FEIS”). 'The FEIS was adopted by the City’s SEPA Responsible Official for
use concerning The Villages DA, pursuant to a June 3, 2011 Determination of
Significance and Adoption of Existing Environmental Document.

92. The FEIS was challenged in an admrinistrative appeal and held to
be legally adequate by the City’s Hearing Examiner. As noted on page 9 of the
Recommendation of the Hearing Examiner concerning The Villages DA, the
FEIS “covers almost every conceivable environmental impact . . . "

Ord. No. 11-970, Exhibit 2, page 4 of 39



93, Nevertheless, many of the parties of record to The Villages DA
proceedings asserted that approval of the Development Agreements would have
significant, adverse cnvironmental impacts, and requested that the City require
mitigation for those impacts as a condition of approval of the Development
Agreements. By way of example, such assertions and requests for additional
mitigation are evident in Exhibits 113 and 224 (wrilten statements of Peter
Rimbos requesting revisions to new traffic demand model, analysis of peak hour
factor, queuing, travel time, ete.); Exhibit 187 (written statement of Judith Carrier
requesting additional analysis and mitigation measures to reduce traffic volumes
on Green Valley Road and provide additional protections for bicyclists); and
Exhibits 67, 68, and 198 (written statements of Jack Sperry requesting additional
mitigation o prevent a potential increase in the level of Lake Sawyer).

9.4, Becausc the proposal at issue in The Villages DA is the same
development proposal approved in The Villages MPD Permit, the environmental
impacts of The Villages DA are the same as those of The Villages MPD Permit,

_except to the extent that additional impacts might possibly arise from the
additional detail or specificity contained in The Villages DA, where such
specificity is directed by the conditions contained in Exhibit C to The Villages
MPD Permit Ordinance.

9.5. The claims of environmental impact concerning The Villages DA
did not identify environmental impacts that were not previously raised during
proceedings related to The Villages MPD Permit and associated FEIS and
mitigated by the conditions of approval contained in Exhibit C to The Villages
MPD Permit Ordinance. This is true for the claims of environmental impact in
Exhibits 113, 224, 187, 67, 68, and 198 described above, as well as for claims of
environmental impacts made during oral testimony and in other written statements
presented both to the Hearing Examiner as well as to the City Council. In
addition, as reflected in The Villages DA, Section 4.10, the DA does not preclude
subsequent environmental review of Implementing Projects under SEPA, and
Fmplementing Projects are expected to undergo additional SEPA review.

10. Level of Specificity.

Condition No 128 of The Villages MPD Permit Ordinance provides that

“Approval of the design concept and [and use plan (Chapter 3) shall be limited to the plan
map (Figure 3-1). All other specifics shall be resolved through the Development
Agreement process.” The general level of detail in the land use and other provisions of
the DA, including provisions that prescribe the future processes for review and approval
of MPD Implementing Projects, is sufficient and appropriate for the iterative, phased
project permit process (MPD Permit — Development Agreement — subdivision — utility,
clearing and grading and building permits) required for Master Planned Developments by
Chapter 18.98 and other chapters of the Black Diamond Municipal Code.

Ord. No. 11-970, Exhibit 2, page 5 of 39




11. Stormwater Management,

11.1. Location of Regional Stormwter Facility, The Villages MPD
proposes to locate a regional stormwater detention facility off-site, outside of the
MPD boundary to the west, in unincorporated King County. This location was
described in the FEIS (Ex. 3-25, page 3-53), As noted on pages 37-38 of the
Hearing Examiner Recommendation, the FEIS (p. 3-59 and 4-41 to 4-43)
concluded that the direct environmental effects resulting from construction and
operation of stormwater infrastructure would be effectively managed and
mitigated by the application of the current Stormwater Management Manual for
Western Washington. Substantial evidence in Exhibits 209 and 212 demonstrates
that this is the tdeal location for such e facility due to topogtaphic, geologic,
geographic, hydrologic, and economic considerations. The Greater Maple Valley
Four Creeks and Upper Bear Creek Unincorporated Area Councils (“UAC”),
offered Exhibit 259 in rebuttal Exhibits 209 and 212. Exhibit 259 did not
contradict the contentions of Exhibits 209 and 212, however; instead, Exhibit 259
argned that other factors should be considered, such as the potential for the large
stormwater facility to induce additional growth in the unincorporaied county.
Neither Exhibit 259 or other similar arguments were supported by any specific
evidence concerning how the regional stormwater facility’s location would induce
additional growth in the unincorporated area, For example, no properties were
identified that are not currently developable but that would become developable,
or that would become more easily developable, by virtue of the proposed
facility’s location in the unincorporated area,

11.2 Pofential Phosphorus Discharges to Lake Sawyer.

11.2.1.  The Villages DA, Section 7.4.3.A, requires the Master
Developer to “minimize impacts to water guality in Lake Sawyer by
assuring no net increase in phosphorus to Lake Sawyer associated with
MPD development within basins that drain to Lake Sawyer. No net
mcrease can be accomplished by on-site or off-site source or mechanical
controls, control of phosphorus from off-site compensating projects, or
other methods approved by the Designated Official.” This provision
exceeds the Total Maximum Daily Load (“TMDL”) set by the Washington
Department of Ecology and applicable via the Stormwater Management
Manual adopted by the Black Diamond Municipal Code stormwater-
related requirements of The Villages MPD Permit Ordinance.

11.2.2. The Villages DA requires monitoring of stormwater quality to
ensure compliance with the “no net increase” standard contained in
Section 7.4.3.A. That monitoring plan is set forth in Exhibit O to The
Villages DA, and is known as “the Fure Monitoring Plan.”
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11.2.3. The Fure Monitoring Plan also requires that, “prior to
construction of the first MPD Implementing Project, the Master Developer
shall cause to occur three water quality samples in three separate months
during the wet season at three locations within Rock Creek to be mutually
agreed to by the City and Master Developer. The City and Master
Develaper agree that one location will be on the south side of the bridge
on Roberts Drive whete it crosses Rock Creek. This sampling data shall
be provided to the City and be used to establish an interim baseline
phosphorus load that will then be further refined by the Baseline

Monitoring .. .."°

11.2.4. The Fure Monitoring Plan includes a requirement that the total
phosphorus entering the stormwater system that drains to Lake Sawyer be
monitored annually. If phosphorus levels exceed goals, the Master
Developer must implement source control medifications within 30 days of
obtaining a substandard sampling measurement. The Fure Monitoring
Plan also requires that, upon completion of the water year, the Master
Developer must compare actual loads to pre-development loads and, if
phosphorus loads exceed pre-development loads, the Master Developer
must institute compensatory project(s) within 6 months (subject te Cily
approvals).

11.2.5. As amended following a request by the City Council, the Fure
Monitoring Plan requires that monitoring of drainage outlets continue for
five years following the completion of development that discharges into
that facility, to confitm compliance with the no net increase of total
. .phosphorus standard. Completion shall be defined as the date. the City’s
maintenance bond, as required by BDMC 14.04.360 and the Black
Diamond Engineering Design and Coustruction Standards in Exhibit E to
The Villages DA, is released or expires for a given facility.

11.2.6. The provisions of the Fure Monitoring Plan, described in the
above findings, address the vast majority of concerns stated by parties of
record. To the extent that certain partics of record requested that
monitoring extend beyond five years after full occupation of the MPD
project, there is no technical or expert evidence demonstrating that this is
necessary, as the Hearing Examiner’s Recommendation found at page 40.
As the Hearing Examiner further found at page 41, the expert testimony of
Mr. Fure credibly addressed the inconsistencies asserted by M.
Rothschilds and, in any event, any inconsistencies will become moot
because the Fure Monitoring Plan requires the Applicant to off-set any
phosphorus loading exceeding the TMDL for total phosphorus.

11.2.7. Mitigation required by The Villages MPD Permit Ordinance

conditions of approval, including detailed information on monitoring and
phosphorus controls mandated for fulure implementing projects, is
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included in the body of The Villages DA (Sections 7.4.3 and 7.4.4) as well
as in Exhibit O, at a sufficient level of detail far Development Agreement
review and for review of potential project-level impacts.

11.3. Other Water Quality Paramaters.

11.3.1 Several parties of record stated concerns with surface water
quality, in addition to coneerns about total phosphorus. Most of these
were general in nature, with a few specific concerns. No new technical
information or expert testimony was presented, however, that was not
already presented or discussed during proceedings related to the FEIS
appeal and/or the MPD Permit Ordinance. The FEIS concludes that the
2005 Stormwater Management Manual adopted by the Black Diamond
Municipal Code is sufficient fo address potential water quality impacts
from development of The Villages MPD. As detailed in Finding of Fact
No. 7 of The Villages MPD Permit Ordinance, The Villages MPD
incorporates certain low-impact development principals which will
prevent significant water quality impacts, specifically including those
impacts generated by stormwater. And, both The Villages MPD Permit
Ordinance and the Lawson Hills MPD Permit Ordinance (Ordinance No.
10-947) include conditions of approval providing for the protection and
monitoring of water quality, and mitigation for water guality impacts;
these include Conditions 60, 66-68, 70-71, 82, and 85 of The Villages
MPD Permii Ordinance, and Conditions 62-66, 69-70, 73-74, and 84-86 of
the Lawson Hill MPD Permit Ordinance,

11.3.2. Some parties of record stated concern with the length of time
required for monitoring of potential water quality impacts. Exhibit O to
" The Villages DA also includes a monitoring plan for other water quality
parameters (femperature, pH, turbidity, and dissolved oxygen) in addition
to total phosphorus; this monitoring plan is referred to as the Kindig
Monitoring Plan.  The Kindig Monitoring Plan was also amended
following a request by the City Council, to clarify that the monitoring
called for by the Kindig Plan will continue for a sufficient length of time
following actual construction, to ensure valid monitoring results. As
amended, The Villages DA, Section 7.4.5, states that “The Master
Developer shall monitor stormwater for the following parameters: Total
Phosphorus (Tp), Temperature, pH, Twbidity,. Conductivity, and
Dissolved Oxygen (DO). Monitoring of a specific stormwater facility
shall continue for five (5) years following the completion of development
that discharges into that facility. Completion shall be defined as the date
the City’s maintenance bond (which follows the time period of the City’s
performance bond), as required by BDMC 14.04.360 and the Black
Diamond Engineering Design and Construction Standards (Exhibit “E")
Section 1.5, is released or expires for a given facility.”
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11.3.3. In Hght of the findings in 11.2.1 - 11.3.2, and the substantial
mitigation pravided by The Villages MPD Permit Ordinance and The
Villages DA for potential surface water quality impacts, additional
mitigation as part of The Villages Development Agreement is not
watranted.

11.4. Stormwater Quantity,

11.4.1. Finding of Fact No. 8 of The Villages MPD Permit Ordinance
clearly and unequivocally determined that The Villages and Lawson Hills
MPDs would not create any flooding of Lake Sawyer.

11,42, A number of parties of record testified and/or provided written
statements about their concerns for potential flooding of Lake Sawyer due
to claimed increased runoff from the MPD project areas. These include
Exhibits 67, 198, 215, 248, and 258, the verbal testimony of Mr. Jack
Sperry, and unspecified, general concerns about flooding on Lake Sawyer
in form letters sent by the Sierra Club on behalf of individual commenters
{Exhibits 80, 82-86, §8-93, 100-106, 112, 114, 134 and 140). Mr. Sperry
provided lengthy calculations of his own regarding the claimed potential
rise in Lake Sawyer levels, and stated that existing flow constrictions
downstream of the Lake’s outlet weir prevent drainage of the Lake at
times of high water.

11.4.3. In general, the evidence summarized in Finding No. 10.42
above did not contain any new allegations or information beyond that
presented during the FEIS appeal. and MPD Permit Ordinance
proceedings. To the extent that Mr. Sperry’s calculations and statements
in Exhibits 67, 198, 225 and 248 contained new information not presented
during the FEIS appeal and MPD Permit Ordinance proceedings, they
were rebutted by expert testimony from the City’s Dan Ervin (Exhibits
215 and 257) and the Applicant’s Alan Fure (Exhibit 139, Att. 9 and
Exhibit 245, Att. 2 (Third Declaration of Alan Fure)).

11.4.4. As explained in Exhibit 139, Att. 9, Exhibit 245 and Exhibit
215, the increase in Lake Sawyer levels during flood events is projected to
be on the order of .06 of an inch per day, which is virtually imperceptible.
This projection is based on calculations by the Applicant’s Alan Fure
outlined in Exhibit 139, Att. 9. Mr. Fure’s calculations were recreated and
closely maiched by the City’s engineering consultant, RH2 Engineering,
Inc., as detailed in Exhibit 215. Exhibit 248 agrees that “runoff to Lake
Sawyer from the MPDs should cause only a relatively small rise in water
level based upon flow analysis of water over the weir and through outlet

culverts ... .”
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11.4.5. By conirast, the caleulations and assertions contaiped in
Exhibits 67, 198 and 225 are generally incorrect, and lack scientific or
engineering validity, for the reasons explained in Exhibits 215 and 257.
The calculations outlined in Exhibits 67 and 198 were based on the
assumption that there would be an additional 615 acre-feet of water due to
the MPD developments. This is acknowledped on page 1 of Exhibit 248,
While the 615 acre-feet total would be correct if one assumed that 100%
of the fotal amount of surface water generated by the MPDs will wind up
in the Lake either via direct flow or tributary streams, Mr. Fure’s
calculations indicated that a large portion of the MPD-generated surface
water will be infiltrated as opposed 1o being sent directly to Lake Sawyer
or a tributary. By not taking infiltration into account, the assuraptions in
Exhibits 67, 198 and 225 substantially overstated the volume of water
potentially avatlable to contribute to lake levels (615 acre-feet vs. 372
acre-feat),

11.4.6 The calculations in Exhibit 67, 198 and 225 also assume that
the additional runoff from the MPDs will flow into Lake Sawyer and
remain in the lake as if it is a bathtub plugged by a stopper. Tabie 1 of
Exhibit 198 calculated the Equivalent Increase in Lake Sawyer Water
Level in December as 3.5 inches and in Janvary as 3.3 inches, for a total
increase of 6.8 inches over these two months, allegedly atiributable to the
MPDs. These depths are based on the proportional distribution of the 615
acre-feet based on the timing of precipitation. The asserted depths are
incorrect, however, because as long as the Lake’s water level is above the
crest of the weir, water will be leaving the lake — and reducing the Lake’s
. level — through surface water discharge to Covington Creek. The higher
the lake level is, the higher the corresponding discharge rate fo Covington
Creek will be, which will prevent Lake levels from rising in the manner or
to the extent predicted. Even assuming some constriction in downstream
flows during storm events, water continues to flow out of the lake, This is
provable because water levels in the lake and creek have been observed to
recede rapidly at the conclusion of storm events. If there was no outflow
at all, as contended, this would not occur. Cutflow continues fo occur
even during high flows; it may simply appear fo be moving more slowly
from the surface.

11.4.7. Although Mz, Sperry expressed concern about Lake Sawyer
fimetioning as a detention pond for the MPDs, the Lake already functions
as a refention pond due to the presence of an artificially-constructed
overflow weir. As explained in Exhibit 215 and deseribed in the 2000
Lake Sawyer Management Plan, the Lake’s overflow weir was installed as
the result of a petition by lakefront property owners under RCW 90.24,
that resulted in an order by the King County Superior Court in 1952 that
set the overflow weir level at an elevation of 518.94 feet above mean sea
level. The weir is owned and maintained by the two property owners
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adjacent to either side of the weir, The overflow weil’s purpose, as
described in an inspeetion letter issued by the Washington Department of
Ecology on July 28, 2011, is “for elevation control of Lake Sawyer,” that
“provides a recreational benefit, primarily for lake side residents and
facilitics,” by keeping water levels higher during summer months, If the
weir were not present, water levels in the lake would be lower to start with
when fall rains typically begin (because more of the lake would empty in
the absence of the weir), and outflow rates from the lake would be
increased during winter months. The weir’s existence makes Lake Sawyer
already function as a detention facility, and is a necessary corollaty to the
summer recreation benefits obtained from ihe weir’s limitation of lake
outflow and ensuring summer lake levels high enough for boating,
conventent dock access, and the like.

11.4.8. Qptions exist to lower lake levels, and can be pursued by both
lakeshore residents and/or the City. As explained in Exhibit 215, lakeshore
residents may petition the King County Superior Court to reopen the 1952
order and adjust the lake level. Under RCW 90.24.040, “the court shall
have contimiing jurisdiction after a petition is once granted and shall, upon
subsequent petition filed and heard in accoidance with the preceding
sections, make such further findings and conclusions aod enter such
further orders as are necessary to accomplish fully the objectives sought in
the initial petition, . . .” As part of such a petition, lakeshore residents
could ask that the lake level be lowered to provide more potential storage
during winter months. They could also request that a modetn, mere
adjustable weir be installed, that could allow for preservation of certain
lake levels during the winter, while lowering weir height to obtain greater
lake outflow during winter months. Obtaining a revised lake level order
from the Superior Court along with installation of an adjustable weir
would allow lakeshore residents to better do what they are already doing.

11.4.9. A second option for lowering lake levels could be for the City
to construct the project shown in the City’s current Capital Improvement
Program (CIP) calling for replacement of the culverts under 224th Avenue
SE (Lake Sawyer Road) with a new, bottomless box culvert. To the extent
that the existing culverts limit flows in Covington Creek downsiream of
the weir duting winter storm events, replacement of the culverts would
facilitate continued and increased lake outflow during those storms.

11.5.  Additional Stormwater Quality and/or Quantity Mitigation. Some
commenters expressed general concemns about stormwater quantity impacts to
downstream properties, as outlined in Exhibits 44, 56, 124, and 135. Still other
exhibits and testimony requested expanded and/or more stringent mitigation than
required by MPD Permit Ordinance conditions of approval. These included
Exhibits 3-13f, 3-13p, 313q, 113, 132, 253 and the verbal testimony of Mr. Dan
Streiffert, Ms. Kristen Bryant, and Ms. Pairicia Sumption. These exhibits and
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testimony did not present any new information concerning alleged stormwater
impacts beyond what was already considered during the FEIS appeal and MPD
Permit Ordinance proceedings. The FEISes prepared for the two MPDs included
discussion of impacts related to stormwater quality and quantity, and concluded
that application of the 2005 Stormwater Manual and the use of Low Impact
Development (LID) technology would be adequate to address any stormwater
quantity impacts {Villages FEIS, pp. 3-59, 4-29; Lawson Hills FEIS, pp. 3-55, 4-
38). Finding of Fact No. 7.M of The Villages MPD Permit Ordinance parallels
this conclusion by finding that LID technology reduces stormwater impacts. And,
the conditions of approval of both MPD Permit Ordinances included a substantial
number of requirements to avoid or mitigate water quality and quantity impacts,
both on the surface and below the ground, as well as general protective measures
. and adaptive management options in the event that environmental advantages are
identified in the future. Given the absence of any new information concerning
impacts, the extensive mitigation required by the 2005 Stormwater Management
Manual and MPD Permit Ordinance conditions of approval, and the ptior
determinations of FEIS adequacy, additional or supplemental mitigation for
stormwater quantity or quality impacts is not warranted.

12. Transportation.

12.1.  Summary of DA Transportation Provisions. The Villages DA
contains detailed provisions concetning transportation improvements, and
mitigation of potential impacts of The Villages MPD. Section 11.5 of The
Villages DA addresses the timing, construction and funding of a detailed list of
regional fransportation faculties, to implement Conditions of Approval Nos. 10,
18, and 34 of The Villages MPD Permit Ordinance. The Villages DA, Sections
11.5.C, 12,10 and 12.11, and Exhibits Q and R, require regional fransportation
improvements to be constructed within the Cities of Maple Valley and Covington,
respectively, to mitigate potenfial traffic impacts in those cities atising from
construction of The Villages DA.

12.2  Summary of Tramsportation-Related Concerns, Concerns over
iraffic impacts of the proposed MPDs consumed a significant portion of The
Villages DA proceedings. As detailed on page 78 of the Hearing Examiner’s
recommendation, esp. n. 6, comments related to transportation were present in
over a fifth of the total testimony to the Hearing Examiner. Major themes
addressed the transportation demand model, the concept of concurrency with
respect to the timing, effectiveness and funding of transportation mitigation
strategies, and potential impacts o Green Valley Road. Minor themes included
the impact of construction traffic, non-motorized uses, greenhouse gasses, and the
use of transit and vehicle trip reduction schemes.

12.3. No New Concerns. Concerns were expressed about the timing of

the creation, validation, calibration of the MPD transportation demand model,
and about its underlying assumption. The concerns expressed were the same
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concerns that were the subject of the FEIS eppeal and MPD Permit Ordinances
proceedings. The concerns expressed also sought to alter underlying assumptions
of the demand model, and the conditions governing the timing of its creation,
validation, calibration, and use, all of which were set by The Villages and Lawson
Hills MPD Permit Ordinances’ conditions of approval. No new information or
evidence was presented concerning specific fraffic impacts arising from The
Villages DA, or from the use of the transportation demand model required by The
Viliages MPD Permit Ordinance, that was distinet from the traffic impacts alleged
during the FEIS appeal and MPD Permit Ordinances proceedings. As the Hearing
Examiner found on page 81, further modeling assumptions are unwarranted at this
time. Notwithstanding this, the City Council did direct staff to negotiate, and the
Applicant voluntarily agreed to include, a new Section 13.10 of The Villages DA
clarifying that the transportation demand model will include the intersection of
Kanaskat Drive and Black Diamond-Ravensdale Road, to address the concems of
some commenters.

12.4. Expert Transportation Testimony. To the exten{ that any new
information or evidence alleging traffic impacts was submitied, it was rebutted by
expert testimony from the City's expert, John Perlic of Parametrix (Exhibils 216
and 257) and the Applicant’s Kevin Jones of Transpo Group (Exhibit 139, Att. 6
and Exhibit 245 (Yarrow Bay's Reply to Transportation-Related Response
Testimony and Declaration of Kevin L. Jones in support of same)), the provisions
of which are hereby adopted by reference as findings of fact.

12.5. Concurrency. A significant portion of the Hearing Examiner’s
Recommendation, at pages 81-85, addresses fransportation concutrency.
Although the Hearing Examiner indicated his belief that The Villages DA did not
provide for framsportation concurrency, the Hearing Examiner overlooked
Condition No. 10 of The Villages MPD Permit Ordinance, which already required
concurrency. Condition No. 10 mandates that the Applicant “Over the course of
project build out, construct any new roadway alignment or infersection
improvement that is: (a) depicted in the 2025 Transportation Element of the
adopted 2009 City Comprehensive Plan and in the City’s reasondble discretion is
(i) necessary to maintain the City’s then-applicable, adopted levels of service fo
the extent that project traffic would cause or contribute to any level of service
deficiency as determined by the City’s adopted level of service standard, or (it) to
provide access to or circulaiion within the project; (b) fimctionally equivalent to
any said alignment or improvement; or (¢) otherwise necessaty to maintain the
City’s then-applicable, adopted levels of service to the extent that project traffic
would cause or coniribute to any level of service failure as determined by the
City’s adopted level of service standard, or to provide access to or circulation
within the project, as determined by the City in its reasonable discretion based on
the monitoring and modeling provided for in Conditions 25 and 20 . .. .” In
addition fo Condition 10 of The Villages MPD Permit Ordinance, the Traffic
Monitoring Plan (Exhibit F to The Villages DA) has been amended in response to
the Hearing Examiner’s concurtency-related recommendations, to expressly
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require {ransportation concurrency, and to require City approval of the traffic
monitoring reports cailed for by the Traffic Monitoring Plan,

12.6. South Connector Road. A very small portion of the overall length
of the South Connector Road passes through unincorporated King County, outside
of The Villages’ boundaries. The proposed alignment follows the alignment of a
former logging road/trail, and utilizes an existing crossing of an environimentally
sensitive area, thereby minimizing wetland impacts. Although some commenters
(Exhibit 51 and testimony by King County’s Matthew Nolan) alleged that the
South Connector’s passage through the wnincorporated area could result in
impacts to the rural area, but only in what Mr. Nolan referred to as “the technical,
wonky sense.” No evidence was provided documenting the likelihood or extent
of alleged traffic impacts to the unincorporated area. Only a very small portion of
the proposed South Connector roadway will pass through the unincorporated area.
There are no driveways, roadways or other access provided from the South
Connector into the unincorporated area, And, the South Connector’s alignment
does not affect the number of vehicle trips that would enter and exit The Villages
praject area from the South Connector / SR 169 intersection. Therefore, there
will be ne traffic itmpacts to the rural area, as docunented in Exhibit 216, paras. 9-
11. King County, not the City of Black Diamond, will have permitting authority
over the portion of the South Connector proposed in the unincorporated area, and
the UGA boundary may be revised to include that area, as King County’s Mr.
Nolan testified.

12.7.  Transit, Vehicle Trip Reduction and Reduction of Greenhouse
Gasses. Several commenters festifted concerning their beliefs in the need to
reduce the production of greenhouse gasses (Sierra Club and Tim Gould), and
lessen the impact of general traffic through the use of vehicle trip reduction (Peter
Rimbos), High Occupancy Vehicles (King County), and fransit altematives
(Exhibit 87). - The MPDs, as proposed, provide many vehicle irip reduction
strategies in the forms of trails and in the mix of uses. And, conditions of
approval in the MPD Permit Ordinances (Condition 12 of The Villages and
Condition 13 of Lawson Hills) require the creation of a new transportation
demand model with a mode split analysis that “reflects the transit service plans of
Sound Transit, King County Metro and any other transit provider likely to provide
service in the study area ... This analysis must be presenied to the City, the
applicable transit agencies, and the jurisdictions in which trips are likely to use
park and ride, Sound Transit parking garages or other facilities.” The Master
Developer will have a financial incentive to maximize transit use, because the
traffic demand model, after 850 uniis are permitted, will be calibrated to actual
traffic counts, and if vehicle trip counts are reduced due to higher transit nse, the
Master Developer will incur fewer mitigation requirements which will lower its
costs.

12.8. MNor-Motorized Users. Five commenters expressed concern about
pravision of bicycle lanes on non-internal roads, and the general need for
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consideration for non-motorized users (Ex. 13b, 39, 57, 117, and 130). The
design of the internal portions of the MPD includes many provisions for non-
motorized uwsers. The Villages DA, Section 6.3, requires infrastructure for
bicyeles on the routes shown on Figure 6-3. The bicycle routés shown on Figure
6-3 include not just internal MPD streets, but the South Connector and a portion
of Auburn-Black Diamond Road. With respect to project improvemenis oufside
of the MPD, the design of streets (with or without noti-motorized improvements)
will depend on the standards imposed by the applicable jurisdiction (namely the
City of Black Diamond, the City of Maple Valley, the City of Covington, King
County, and WSDOT), The Villages DA requires the Applicant to comply with
the City’s adopted codes and standards. Where the Applicant is required by the
MPD Permit Ordinances and the DAs to consiruct fransportation improvemenis,
those improvements will be required to be constructed in accordance with
applicable street standards. The City of Black Diamond has no jurisdiction to
impose alternative standards, including standards requiring bicycle facilities,
outside its municipal limits.

12.9. Green Valley Road. Some commenters (Mr. Matthew Nolan, and
Ms. Judith Carrier) expressed concern about increased projected traffic levels on
SE Green Valley Road.

12.9.1 Mr. Nolan called for additional mitigation, for example, in the
form of quarterly traffic monitoring regardless of the level of permitting
activity, and a prohibition on the recording of any new lots if traffic
volume monitoring indicated that traffic on Green Valley Road had
increased by more than 50%, until additional mitigation is identified to
decrease traffic volumes along SE Green Valley Road below baseline
traffic volumes. No additional traffic impact to Green Valley Road was
identified to justify the additional mitigation request, beyond the potential
traffic impacts identified during the FEIS Appeal and The Villages MPD
Permit proceedings. In addition, the requested mitigation exceeds that
required by The Villages MPD Permit Ordinance conditions of approval,
and was not supported Dby reference fo any generally accepted
transpottation engineering principle or the transportation impact analysis
included in the FEIS. The requested additional mitigation is not
wartanted, for reasons explained in paras. 4-8 of Exhibit 216, which are
hereby adopted and incorporated by reference as part of this Finding of

Fact,

12.9.2, Ms. Carrier (in Exhibit 187) and Ms. Lisa Schmidt (in Exhibit
197) claim that the proposed Development Agreements do not comply
with Condition No. 33(a) of The Villages MPD Permit ordinance.
Condition 33(a) states that “The City shall commission a study, at the
Applicant’s expense, on how to limit MPD traffic from using Green
Valley Road, and which shall include an assessment of traffic calming
devices within the existing improved right-of-way. The study shail also

Crd. No. 11-970, Exhibit 2, page 15 of 39




include an analysis and recommended mitigation ensuring safety and
compatibility of the various uses of the road. Al reasonable measures
identified in the study shall be incorporated into the Development
Agrecment together with a description of the process and timing required
for the Applicant to seek permits from King County should King County
allow installation of the improvements, and with a proviso that none of the
measures need to be implemented if not agreed to by the Green Valley
Road Review committee.” As discussed in Exhibit 257, the required study
was completed (Exhibit 30). It identified certain traffic calming measures
as having the potential to decrease speeds, and thereby increase safety,
along SE Green Valley Road. Exhibit 30°s recommended measures are
incorporated as Exhibit P to The Villages DA, Exhibits 187 and 197 did
not dispute this; instead, they argued that the SE Green Valley Road
Traffic Calming Strategies Report (Exhibit 30} does not *'differentiate use
by current residents and those of the MPD,” (Exhibit 197 at page 9,
Section 13.8), or "ensure safety and compatibility of the various uses of
the road” (same) or inclnde “analyses of any safety issues specific to GVR
of the many referred to during previous hearings” such as bicycles. Ex,
187 at 2. These arguments were rebutted by expert testimony, in paras. 3-
8 of Exhibit 257, which are adopted and incorporated as part of this
Finding of Fact.

12.10 Dump Truck Safety. Ms. Vicki Harp expressed concern
(Exhibit 3-13i) about the safety effects of dump trucks in the regional
traffic stream. As the Hearing Examiner recognized on page 110, there is
no evidence in the record that dump truck traffic will be a safety issue.

12.11. Pipeline Road. To address ceriain other comments, the City
Council requested staff to negotiate clarification to The Villages DA Section
6.4.3, specifying when Pipeline Road must be designed and constiucted. Section
6.4.3 clarifies that “The Master Developer is required to monitor and, if triggered
by the Traffic Monitoring Plan (Exhibit “F™), improve the following intersections
along Roberts Drive per Table 11-5-1: (i} Roberts Drive/Morgan Street; {ii) SR
169/Roberts Drive; and (iii) Lake Sawyer Road SE/Roberts Drive. For purposes
of this Section 6.4.3, “significantly adverse degradation of Level of Service™ shall
mean that the Master Developer is unable fo make further improvements to these
three identified intersections to meet adopted LOS (as defined in the City of Black
Diamond’s Comprehensive Plan, 2009, or other jurisdiction’s standard applicable
to the MPD Permit Approval) without widening Roberts Drive to provide an
additional eastbound travel lane and/or westbound travel lane.”

13. Schools.
13.1.  Black Diamond Municipal Code MPD Provisions. BDMC

18.98.080(A)(14) states that a MPD shall meet the intent of various criteria and
objectives, inchiding a requirement that *school sites shall be identified so that all
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school sites meet the walkable school standard set for in the comprehensive plan.
The number and sizes of sites shall be designed to accommodate the total number
of children that will reside in the MPD through full build-out, using school sizes
based upon the applicable school district’s adopted standard.” As this same code
section states, “the requirements of this provision may be met by a separate
agreement entered into between the applicant, the city and the applicable school
district, which shall be incotporated into the MPD permit and development
agreement by referencs.”

13.2. The Villages MPD Permit Ordinance School-related Condition of
Approval, Condition No. 98 of The Villages MPD Permit Ordinance fulfills the
requirement of BDMC 18.98.080(A)(14) by requiring that the Applicant address
potential impacts to schools by one of two ways. First, the Applicant may “coter
into a separate school mitigation agreement, with substantially the same key terms
as the agreement in the record as Exhibit 6, so long as such agreement is approved
by the City and the Enumclaw School District which approval provides adeqiiate
mitigation of impacts to school facilities. If approved, such agreement shall be
incorporated into the Development Agreement by reference.” This first option
parallels the option expressly stated in BDMC 18.98.080(A)(14). The second
option provided in Condition No. 98 of the Villages MPD Permit Ordinance
states: “Alternatively, school mitigation may be addressed in the Development
Agreement, using terms similar to those contained in Exhibit 6, or through a
combination of (1) school impact fees under a City-wide school impact fee
program for new development or a voluntary mitigation fees agreement and (2)
the dedication of land for school facilities (subject to credit under State impact fee

laws).”
133. The Villages DA School-Related Provision.

13.3.1. Of the two options provided by Condition No. 98, the
Applicant selected option 1. The Villages DA, Section 13.3, states that
“Pursuant to Condition of Approval No. 98 of the MPD Permit Approval,
school mitigation is accomplished through the Comprehensive School
Mitigation Agreement, dated January 24, 2011, between the City of Black
Diamond, the Enumelaw School District and the Master Developer, and
approved by Black Diamond Resolution No. 11-727 ("School
Agreement”).

13.3.2. The School Agreement has substantially the same key terms as
the agreement found in the MPD Permit Ordirance record as Exhibit 6, as
provided by and consistent with Condition No. 98 of The Villages MPD
Permit Ordinance; no commenters contended otherwise. The School
Agreement was approved by the ESD and the Black Diamend City
Council, also as provided by and consistent with Condition No. 98 of The
Villages MPD Permit Ordinance. The School Agreement provides in
Section 6, among other things, that the Applicant will convey (o the ESD
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certain identified school sites, at no cost to the District; further,
conveyance of one of the school sites (Elementary School site C) must be
accompanied by either performance of certain site work, or funding of the
same (up to 2 maximum of $3,000,000.00). The School Agreement,
Section 9, also provides that subject to credits for the value of the school
sites land conveyed as required by Ch. 82.02 RCW, the Applicant will pay
certain agreed amounts as school mitigation fees. School mitigation fees
are to be a minimum of $4,670.00 per single-family dwelling wnit and
$1,561.00 per multi-family dwelling unit for the first five years, and a
minimum of $7,783.00 per single-family dwelling unit and $2,502.00 per
multi-family dwelling unit thereafter. Section 9 provides that such fees
may be increased to correspond to the amount imposed by the City of
Black Diamend as school impact fees, up to a maximum of $12,453.00 per
single-family dwelling unit and $4,003.00 per multi-family dwelling wunit.
These amounts closely parallel those set forth in the ESD’s Capital
Facilities Plan fee calculation formula setting forth the pro rata share
coniribution needed on a per dwelling unit basis to mitigate impacts on
school facilities. No evidence was submitted into the record challenging
the calculation formula or the mitigation fee amounts set forth in the
School Agreement. No evidence was submiited into the record
demonstrating that the mitigation fee amounts in the School Agreement do
not represent a proportionate share, per single-family or per multi-family
dwelling unit, of the cost of mitigating the impact on school capacity from
the additional students generated by those dwelling units.

13.3.3.  Section 3.1 of the School Agreement provides that the
Agreement constitutes “full, total, complete and sufficient mitigation of
the impact of full build out of The Villages project on school facilities in
the District,” and Section 3.2.2 provides that in the event of any
administrative appeal or lawsuit seeking additional mitigation, the ESD
upon request “will present either oral or writfen testimony indicating that,
in the District’s perspective, the [School] Agreement provides for the
mitigation of impacts to schools and that adequate provision has been
made for schools and school grounds.” Per Section 1.12, a material
consideration of the Parties entering into the School Agreement “is to
support and encourage the passage of schaol construction bonds in the
near and long-term for the financing of schools in the City and on the
Agreed Scheol Sites.”

13.3.4. There is no better or more comprehensive school mitigation in
the state; ESD Board President Chris Van Hoof testified that he knows of
no better agreement, and while citizens testified concerning schoal
crowding and bond measure failures in other districts, none identified a
any better school mitigation arrangement.
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13.4. School-related Concerns During the DA Hearing,

13.4.1 School capacity. Several commenters, imcluding Mr. Rich
Ostrowski, Ms. Cindy Proctor, and Pat Pepper testified concerning their
belief that the School Agreement does not adequately address impacts to
school capacity or school construction. This testimony did not raise any
impacts that were not raised and/or could not have been raised during the
FEIS appeal or MPD Permit Ordinance proceedings, given that the School
Agreement has substantially the same key terms as the school agreement
admitted into the MPD Permit Ordinance record as Exhibit 6 which was a
subject of both the FEIS appeal and The Villages MPD Permit Ordinance.
In addition, some of the testimony contended that there would be
overcrowding in ESD schoals because anticipated student totals might
necessitate the use of portables and busing. The ESD Capital Facilities
Plan, an attachment to Exhibit 54, expressly anticipates new student
growth from The Villages and Lawson Hills MPDs (page 1), sets a Level
of Service (“LOS”) that utilizes portables on an interim basis to provide
capacity (pages 4, 6 and 8), and anticipates purchase of additional
portables within the CFP’s planning period (page 9). The ESD’s impact
fee calculations include costs for portables. Exhibit 54 - CFP at page 13.

13.4.2. Potential School Bond Measures. Other commenters testified
concerning their belief that ESD bond measures needed to pay for new
schoo! construction were likely to fail, because bond measures had failed
in other schoal districts, and because (the commenters claimed) property
owners residing within the ESD but inside the corporate boundary of the
City of Enumelaw were nnlikely to vote for school bond measures to pay
for schools located inside the ESD but within the corporate boundaries of
the City of Black Diamond. This testimony assumed that the Applicant
should be required to pay for school construction. As the Heating
Examiner found, however, BDMC Section BDMC 18.98.080(A)(14)
requires only that the number and sizes of school sites shall be desigued to
accommodate the number of school children generated by an MPD
project. No MPD regulation specifically requires the Applicant to address
school construction in the MPD approval process, and Condition 98 of
The Villages MPD Permit Ordinance concluded that the School
Agreement provided adequate mitigation of potential impacts to school
facilities. In addition, testimony concerning potential bond measure
failure was speculative. First, as the Hearing Examiner found at page 92,
as the MPDs develop the majority of the ESD population will become
Black Diamond residents. Second, no evidence was presented
documenting any connection between school bond approval rates in other
communities, and school bond approval rates in the ESD. No evidence
was presented documenting that voters residing within the ESD (as
opposed to the voiers in the districts deseribed in attachments to Exhibit
54) would necessarily reject proposed bond measures for needed new
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schools simply because they may reside within the district but in a
different city. If that contention were true, no bond measure in a multi-
city district could ever pass, because voters in the portion of the district
not receiving new schools would (by the logic of the commenters) always
reject funding for schools located in another city elsewhere in the district.
Substantial evidence was not presemied demonsirating any comnection
between ESD voter preferences and Enumclaw vs. Black Diamond
municipal boundaries. Statements by the Hearing Examiner to the
contrary, on pages 91 and 92 of the Recommendation, are not supported
by substantial evidence are rejected, and are not incorporated into this
Finding of Fact. Finally, testimony by Mr. Ostrowski concerning the
amount of school construction that could be funded by impact fees paid by
the Applicant did not address the amount of bonds that could be funded by
the school mitigation fee income stream and/or or the amount of additional
property tax revenue the District will receive from construction of new
homes and businesses within The Villages project area. There was no
evidence submitted challenging the adequacy of the calculation formula
for the mitigation fees contained in the School Agreement.

13.4.3. Location of Some School Sites in Unincorporated Area. A
number of commenters objected to Sections 6.4 and 6.6 of the School
Agreement, which identifies three potential school sites in the
unincorporated area outside of the Black Diamond Urban Growth Area.
The School Agreement does not require that schools be located in the
unincorporated area outside of the Black Diamond Urban Growth Area,
however. The School Agreement provides two options for acquiring
alternative school sites should the ESD be unable to acquire approval for
schools located ocutside the UGA. One option (Section 6.6) involves
relocating the fourth clementary school on an altemative clementary
school site identified in the School Agreement; the second option
(Sections 6.4 and 6.6.1(b)) authorizes the ESD to sell the school site and
use the proceeds to purchase an alternalive site, or to fund capacity
improvements at existing school sites located within the MPD Service
Area. While there were some comments to the effect that schools to serve
students from an urban area such as the MPDs should not be located in the
unincorporated area, there was no evidence in the record as to the
likelihood, if any, that location of any schools in the unincorporated area
would have the potential to induce urban growth in the rural area.

13.4.4, Walkable Distance Standard. The Villages MPD Permit
Ordinance, Condition 98, requires all schools to be located “within the
MPDs or within one mile of the MPDs" and, “to the extent reasonable and
practical, eletnentary schools shall be located within a half-mile walk of
residential areas.” Al of the school sites identified in the School
Agreement are within the either The Villages or Lawson Hills MPD
project ateas or within one mile of the MPDs and, to the extent reasonable
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and practical, identified elementary school sites are located within a half-
mile walk of proposed MPD residential areas. One commenter, Ms. Cindy
Proctor, testified that the proposed school locations fail to comply with
BDMC 18.98.080(A)(14) because some identified school sites are not
within what she viewed as a walkable distance; Ms. Proctor interpreted
that provision as requiring all schools to be located within 0.5 miles from
tesidential areas.

14. Fiscal Impacts.

14.1. Villages MPD Permit Fiscal-Related Requirements. The Villages
MPD Permit Ordinance, Condition 156, calls for the preparation of fiscal analyses
at stated intervals during MPD} construction, Condition 156 accordingly requires
the Villages DA to outline the terms and process for performing the fiscal
analyses and evaluating fiscal impacts, and to include a specific “MPD Funding
Apreement,” which shall teplace the existing City of Black Diamond Staff and
Facilities Funding Agreement,

142 Villages DA Terms and Process For Performing Fiscal Analyses.
The Villages DA, Section 13.6, outlines the exact terms and process for
performance of the fiscal analyses and evaluating fiscal impacts, as called for and
consistent with Condition No. 156 of The Villages MPD Permit Ordinance.
Section 13.6 was uegotiated with the assistance of Mr, Randall Young of
Henderson & Young, a nationally-recognized firm in the area of
impact/mitigation fees and municipal fiscal issues. As explained in Mr. Young’s
declaration (Exhibit 217), the terms and process for performance of the fiscal
analyses outlined in Section 13.6 do leave the City some flexibility to make future
decisions about some technical details of the fiscal analyses, for good reason.
There may be important changes in the best sources of information, and the best
methods of analysis, between the time of execution of the Development
Agreement and the time of preparation of fiscal analyses for future project phases.
To ensure an accurate fiscal analysis, these changes need to be addressed at the
time each fiscal analysis is prepared, rather than specified in fidl at the time of DA
execution. The flexibility provided by Section 13.6°s forms and process for fiscal
analyses allows for the appropriate exercise of professional judgment by the City
and its consultants, so as to ensure the most accurate fiscal analysis and thereby
best protect the City. One commenter (Exhibit 62} testified that the flexibility
provided in Section 13.6 prevents it from “outlinfing] the exact terms and
process” for preparation of the fiscal analyses, as required by Condition 156 of the
Villages MPD Permit Oxdinance. The concerns expressed in Exhibit 62 are not
supported by expert experience, fraining or credentials, and were rebutted in detail
by Mr. Randall Young in Exhibit 217. Because Mr. Young is a nationally-
recognized expert, and Exhibit 62 is unaccompanied by evidence of expert
experience, training or credentials, Mr. Young’s rebuttal is more credible, and
Exhibit 217 is therefore adopted and incorporated herein by reference as part of
this Finding of Fact. In making this Finding, the Council was not influenced by,
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and did not rely upon, oral comments made by Mr. Young in response to Council
questions doring the Council’s closed record hearing,

143 Villages DA Funding Agreement, Section 13.6 of The Villages DA
incorporates by reference a new Funding Agreement as Exhibit N, to replace the
Black Diamond Staff and Facilities Funding Agreement, as required by and
consistent with Condition No. 156 of The Villages MPD Permit Ordinance.
Exhibit N reasonably assures that The Villages MPD will not impose a financial
- burden on Black Diamond residents, and complies Condition No. 156°s
requirement that the MPDs have “no adverse impact” requirement on the City, as
determined after each phase of development and at full build-out. Among other
things, Exhibit N provides for the City’s use of outside expert consultants,
including fiscal or financial consultants, as part of the Master Development
Review Team, whose costs are to be paid by the Master Developer as provided in
Exhibit N. This will enable the City to have outside, expert assistance, via Mr.
Young or such other third party expert as the City may sclect, to assist in the
City’s review of the fiscal analyses called for by Condition 156 of The Villages
MPD Permit Ordinance and Scction 13.6 of The Villages DA.

14.4. Funding Agreement-Related Commenis.  Some commenters
testified that The Villages DA Funding Agreement (Exhibit N {o the DA) creates
a conflict of interest by allowing the Applicant to fund City staff positions. The
comments are contained in Exhibits 31, 37, 62, and 199. Conflict of interest, if
any, would be minimal, because the Funding Agreement does not provide the
Applicant with control over City personnel or their decisions. Section 2 of the
Funding Agreement, as amended following direction by the City Council,
contains the parties’ acknowledgment that “the City will solely determine the
method and manner of hiring and retaining the City staff positions identified on
Exhibit C or through the Anmual Review, and will be solely responsible for all
development permit and/or persennel decisions, incinding compensation amounts
which shall be competitive with similar positions in the municipal community.”
The only conirol over personnel the Funding Agreernent leaves to the Applicant is
o withdraw funding through a process that involves months of advance notice
(See Sections 2(c) and 3(c)). In that event, should the Applicant withdraw
funding but continue to submit a substantial amount of permit review work, the
positions of the review personnel would continue to be funded by permit fees; this
reduces the likelihood of any conflict of interest. To further reduce the conflict,
the City Council requested and the Applicant agreed to an amendment to Section
2(c) of the Funding Agreement, which now provides that “[n]o Wind-Down
Notice may be based upon the substance of any prior development permnit
decision made by the Designated Official or MDRT member(s).”

14.5. Muaintaining Level of Service for Police, Fire and Emergency
Services, Some commenters, including Ms. Alison Stern in Exhibit 81 and Mr.
Michael Irrgang in Exhibit 121, questioned whether the City would be able to
maintain its level of service for police andfor fire cervices as a result of MPD
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development. The Villages DA addresses fire, police, emergency services and
general governmental services in multiple ways: (a) Section 13.4 requires the
Applicant to pay fire mitigation fees (or fire impact fees, if adopted by the City
Council); (b) Section 13.4 requires the Applicant to construct ar cause to be
constructed a new satellite fire station, and fo provide fire and/or emergency
response apparatus necessary to equip the safellite station, subject to a credit
against fire mitigation/impact fees as required by Ch. 82.02 RCW; (c) Section
13.9 requires the Applicant to pay general government facilities mitigation fees
(to fund facilities including a police station); and (d) Section 13.6 provides
assurance that YB will fund any city deficit created as a result of MPD-related
fire, police, or emergency services staffing demands putsuant to the fiscal analysis
and MPD Funding Agreement in DA 13.6 and DA Exhibit N.

15, Water Supply and Water Supply Facilities.

No State or local law, including MPD permitting standards, requires The Villages

DA to certify adequate water supply. Nevertheless, for the reasons explained in Findings
of Fact 14.2 — 14.9 below, The Villages DA demonstrates that there is an adequate water
supply to serve The Villages MPD, and that water supply and related water facilities will

" be available to serve The Villages MPD Implementing Projects at the time they are
approved and constructed.

15.1. Water Supply.

15.1.1. The City’s Water System Plan, included as part of Exhibit E to

the Villages DA, states at page 4-11 that The City of Black Diamond has

. sufficient water rights to serve the prajected growth that the City of Black
Diamond is anticipated to experience over the next twenty years, and that
projected water needs over that twenty year period were analyzed in
Chapter 3 of the Water System Plan. Chapter 3, at page 3-5, states that the
City’s water systern demands were calculated based on 6,000 proposed
new residential units as part of The Villages and Lawson Hills MPDs, and
that the City has entered info agreements with major landholders that in
essence rescrve capacity for a total of 7,400 equivalent residential units

(ERUs).

15.1.2. The Villages DA, Section 7.2.1, provides that “The Master
Developer contiols property with the rights to approximately 1,080,310
gallons of water per day ,” and that “[t]his is determined through the
“Three Party Agreement” between the Applicant and the same major
landholders whose agreements with the City are referred to in the Water
System Plan, page 3-3,

15.1.3, The Villages FEIS, p. 3-37, concluded that the City’s cwrent
water entitlement (both springs and the Tacoma intertie) were more than
adequate to serve The Villages and Lawson fills MPDs.
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152, Water Supply Facilities.

15.2.1. The Villages DA, Section 7.2.2.A provides that “[e]xcept as
specified in the WSFFA, all water system facilities (on and off-site)
required for service to The Villages MPD shall be designed and
Constructed by the Master Developer. .. .”

15.2.2, The Villages DA, Section 11.3.A provides that “The
capacity of the existing . . . water . . . systems serving a specific
Implementing Project proposal must be evaluated during the development
review process for that Implementing Project. Implementing Approvals
are allowed up to the point of existing capacity. 1f, based on an
Implementing Project specific evaluation, there are insufficient
infrastructure facilities or capacity to serve some or all of the specific
Implementing Project, infrastructure improvements necessary to provide
adequate capacity shall be required as a condition of that project. Section
11.3.B goes on to provide that “the Master Developer shall design and
Consiruct {or cause to be Construeted) the on-site Regional Facilitics
identified in. . .Table 11-3-4 , | .below,” which includes on-site water

- Regional Facilities.

15.2.3. The Villages DA, Section 11.4.A provides that “Prior to the
approval of the first Implementing Project in a defined Phase, a detailed
table of the Regional Facilities supporting that Phase, similar to Tables 11-
4-1, 11-4-2, 11-5-1, and 11-5-2, which shall include a “construction
threshold,” . . .shall be submitted to the Designated Official for approval.
Occupancy of an Implementing Project that exceeds the construction
threshold is allowed after the mecessary Regional Facility has been
permitted. This ensures that necessary off-site Regional Facilities are
provided to serve Implementing Projects as they occur.,”  Section 11.4.B
provides that “the Master Developer shall design and Construct {or cause
to be Constructed) the off-site Regional Facilities identified in. . Table 11-
4-2 ... below,” which includes off-site Water Regional Facilities.

15.2.4. The Villages DA, Section 11.7 provides that “The sequencing
of Implementing Projects, Implementing Approvals, constiuction
completeness and City acceptance of facilities shall be confirmed by the
Designated Official, who shall make a finding within each staff report for
proposed preliminary plats or binding site plans within The Villages MPD
whether required infrastructure and amenities have been scheduled to meet
the demands of the future occupants of that specific plat or binding site
plan.”

15.3. Adequacy of Water Supply and Availability of Water Supply
Facilities. Collectively, the provisions of The Villages DA detailed in Findings of
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Fact 15.1 — 15.2 above ensure that there is an adequate water supply to serve all of
The Villages MPD, and that on and off-site water supply and related facilities and
on- and off-site water Regional Facilities will be constructed and available to
serve The Villages MPD Implementing Projects as they are constructed and
occupied. Statements in the Hearing Examiner Recommendation, page 31, noting
that The Villages FEIS and MPD Permit Ordinance did not include a
determination that water will be available at the time project permit applications
will be submitted for approval, did not take the DA provisions detailed in
Findings of Fact 15.2.2 — 15.2.4 into account. Those statements by the Hearing
Examiner are expressly rejected and not adopisd as a finding of fact,

15.4. Comments Concerning Water Supply. Some commenters
expressed concern (in Exhibits 117, 120, 138 and 197) that water supply is
inadequate, and that certificates and/for other additional “proof” was required to
demonstrate that water riphts that will supply The Villages are valid and have
been perfected. The comments misconstrue The Villages DA, Section 7.2.1°s
statement that “The Master Developer conirols property with the rights to
approximately 1,080,310 gallons of water per day.” Section 7.2.1 refers not to
“water rights” as that term is used in RCW Chapters 90.03 or 90.44, which
involve issuance of a water right permit by the Department Ecology, a
“perfection” process, followed ultimately by issuance of a water right
certificate. Section 7.2.1 of The Villages DA refers instead to the Master
Developer’s contractual right to receive wholesale water, from the City of Black
Diamond. That contractual right is not subject to the statutory requirements for
validation and perfection applicable to water rights. The City’s water right
certificates and rights to receive wholesale water under an Infertie Agreement
with the City of Tacoma, detailed in the Water System Plan contained in the
DA, Exhibit E, are municipal water rights, have already been perfected and, as
such, are statutorily protected from relinquishment and against the validation
process pursuant to the 2003 Municipal Water Law’s amendments to RCW

9(.03.015 and .330.

15.5. Satisfying Certificate of Availability Process. The Villages DA,
Section 7.2.1, states that “Any Implementing Project application process that calls
for a certificate of water availability shall be satisfied by reference to this
Agreement.” This provision is not intended to and does not waive or nullify any
process calling for provision of a certificate of water availability but, instead, to
recognize that such a process may be satisfied by reference to The Villages DA
given that its more detailed provisions (documented in Findings 14.1 — 14.3
above) finding that there is adequate water supply and adequate assurances that on
and off-site water supply and related facilities and on- and off-site water Regional
Facilities will be constructed and available to serve The Villages MPD
Implementing Projects as they are constructed and occupied.

15.5. Entity Providing Water Service. The Covington Water District
expressed concern, in Exhibits 25 and 50, regarding which entity will provide
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water service to 98 acres along the western boundary of The Villages site. The
Disteict’s attorney, M. Eric Frimodt, testified that the Covington Water Disirict is
not opposed to the development, but was simply stating concern about water
service issues. Mr. Frimodt further stated that the District is “supportive of
additional language that city staff and applicant suggested in Exhibit. 6" This
language which the District testified that it supports is now reflected in Sections
72 and 7.2.7 of The Villages DA.

16. Water Conservation.

Several commenters sought imposition of additional water conservation and/or
mitigation requirements, These are ouflined in Exhibits 3-13e, 52, and 117. During the
hearing, the Applicant offered amendments to Section 7.2.6 of The Villages DA, and the
Hearing Examiner Recommendation (page 32-34) recommended additional changes.
Following City Council direction, staff negotiated additional changes fo Villages DA
addressing the Examiner’s recommendation, and these changes are set forth in Section
7.2.5.

17.  Potential fmpact On Existing Water Systems.

171 Individual water systems. Several commenters (Exhibits 3-13h
and 78, and verbal testimony by Mr. Max Beers and Mr, Gil Bortleson) expressed
concern over perceived potential impacts to private water systems adjacent to the
MPDs. Concerns centered on water quality impacts to those property owners
whose water sources are located in the vicinity of the MPDs, and the alleged
potential for stormwater impacts to those groundwater sources (runoff from
construction) and long term water quality impacts related to infiltration of
pollutants into the water sources. Potential impacts to springs, aquifers, and
sources of water (wells) were analyzed and presented in Appendix D of the
Villages EIS (pp. 7-8 through 7-12), which found that no measurable impact
would oceur to ground water resources and no additional mitigation was required.
This conclusion was further documented in the body of the FEIS and in Finding
of Fact No. 19 of The Villages MPD Permit Ordinance, which expressly stated
that the MPD would avoid any risk of adverse impact to private wells and springs
and therefore do not require this issue to be addressed in The Villages DA,
Concerns expressed during DA-related proceedings for potential impacts to
private water systems consisted of personal testimony by local residents and
anecdotal evidence, and did not provide any new information not already
considered by the City Council during the FEIS appeal and The Villages MPD
Permit Ordinance proceedings. Conversely, the finding in the FEIS, and Finding
No. 19 of The Villages MPD Permit Ordinance, that The Villages MPD project
would have no significant impact to water systems, including private wells and
springs, is based on technical reports and analysis provided during the preparation
of the two ElSes for the MPD permits, is therefore more credible, and is adopted
and incorporaled by reference in this Finding of Fact.
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17.2  Diamond Springs Water Spstem. In their comments on the MPDs
(Exhibit 142 and verbal testimony of Ms. Angela Jennings), the Diamond Springs
Water Association asserted that the Villages MPD would pose a potential hazard
to their clean water supply and would impact their wellhead protection area.
Based on testimony by Mr. Curlis Koger, a licensed professional geologist
(Exhibit 211), and The Villages FEIS and supporting technical reports, no
significant impact to the Diamond Spring Wellhead Protection Area is likely.
Attached to Exhibit 211 is a report by Associated Earth Science, which stated that
the Diamond Springs Water Association water sources were documented in the
technical report attached to the EIS and that those sources are hydraulically
separated from The Villages and the area of potential effects, thereby precluding
any possible impacts to the Diamond Springs Water Association water sources.
In addition, The Villages FEIS, Appendix D considered potential impacts to the
wellhead protection areas (including the Diamond Springs wellhead protection
area) as part of the analysis of impacts to all water sources. The FEIS, Appendix
D and Finding No. 19 of The Villages MPD Permit Ordinance provide further
support for the finding that there will not be significant adverse impacis to the
Diamond Springs Water Association wells and/or wellhead areas.

18. Sanitary Sewer,
18.1. DA Provisions For Sewer Service.

18.1.1. The Villages DA, Section 7.3.1, states that it “provides sewet
availability to service 4,800 Dwelling Units on The Villages MPD (3,600
Single Family and 1,200 Multi-family) as well as 775,000 square feet of
commercial/office/retail/light industrial uses, plus additional Public Uses
and schools as defined in part by the School Agreement.” This is
accomplished by multiple sections of The Villages DA, as detailed below.

18.1.2, The Villages DA, Section 7.3.2, states that “[a]ll sewer system
facilitics (on and off-site, except those existing or proposed facilities
owned or maintained by King County) required to provide service to The
Villages MPD shall be designed and Constructed by the Master Developer
in accordance with the Black Diamond Engineering Design and
Construction Standards (Exhibit “E”) and will become part of the City’s
system upon acceptance by the City.”

18.1.3. The Villages DA, Section 11.3.A provides that “The capacity
of the existing . . . sewer . . . systems serving a specific Implementing
Project proposal must be evaluated during the development review process
for that Implementing Project. Implementing Approvals are allowed up to
the point of existing capacity. If, based on an Implementing Project
specific evaluation, there are insufficient infrastructure facilities or
capacity to serve some or all of the specific Implementing Project,
infrastructure improvements necessary to provide adequate capacity shall
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be required as a condition of that project, Section 11.3.B goes on to
provide that “the Master Developer shall design and Construct (or cause to
be Constructed) the on-site Regional Facilities identified in. . .Tables 11-
3-2 and 11-3-3 . . . below,” which include on-site wastewater Regional
Facilities.

18.1.4. The Villages DA, Section 11.4.A provides that “Prior to the
approval of the first Implementing Project in a defined Phase, a detailed
table of the Regional Facilities supporting that Phase, similar to Tables 11-
4-1, 11-4-2, 11-5-1, and 11-5-2 . . . shall be submitted to the Designated
Official for approval. Occupancy of an Implementing Project that exceeds
the construction threshold is allowed after the necessary Regional Facility
has been permitted. This ensures that necessary off-site Regional
Facilities are provided to serve Implementing Projects as they occur.”
Section 11.4.B provides that “the Master Developer shall design and
Construet (or cause to be Constructed) the off-site Regional Facilities
identified in. . .Table {1-4-1 . . . below,” which includes the off-site
Wastewater Regional Facility.

18.1.5. As outlined in testimony in Exhibit 215 by the City’s
engineering expert, Mr, Daniel Ervin of RH2 Engineering, Inc., the City is
party to an agreement with King County requiring King County to accept
sewage from Black Diamond and build facilities as necessary to aceept the
sewage. The details of design of that facility are not a prerequisite to
approval of The Villages DA, but can be deferred to project
implementation.  Section 11.4.A (“construction of off-site Regional
Facilities is tied to thresholds that trigger construction of the infrasiructure
facility as described in the following tables”) and Table 11-4-1 indicate
that if King County does not construct the off-site Wastewater Regional
Facility in a timely manner and such facility is needed to serve
Implementing Projects, the Master Developer must construct said off-site
Regional Facility.

18.2. Adequacy of Sewer Supply and Availability of Sewer Facilities.
Collectively, the provisions of The Villages DA detailed in Findings of Fact 18.1
above ensure that there is an adequate sewer capacity and sewer facilities to serve
all of The Villages MPD, and that on and off-site sewer capacity and related
facilities and on- and off-site wastewater Regional Facilities will be constructed
and available to serve The Villages MPD TImplementing Projects as they are
constructed and occupied. Statements in the Hearing Examiner Recommendation,
pages 36-37, noting that The Villages FEIS and MPD Permit Ordinance did not
include a determination that sewer will be available at the time project
Implementing Project permit applications will be submitted for approval, did not
take the DA provisions detailed in Findings of Fact [8.1 into account. Those
statements on page 36-37 by the Hearing Examiner are expressly rejected and not
adopted as a finding of fact.
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18.3. Comments on Sewer Supply. Several commenters questioned

whether there is adequate sewer capacity to serve buildout of the MPDs. See
exhibits 68, 108, 117, 120, 197, and 205. Aside from general statements that
sewer s inadequate, the following comments were made:

18.4.

18.3.1. Additional defails as to the reliability and feasibility of the
peak flow storage facility are required prior to approval of the DAs and
there is no basis for DA 7.3.1, that sewer is available for the project (Ex.
68). Similarly, a commenter stated that permission fiom property owners
whose property will be crossed by new sewer lines must be secured prior
to approval of the DAs, namely the Palmer Coking Coal property (ex 117).

18.3.2. Certificates of sewer availability should be required of all
future implementing projects prior to approval (Ex. 108, 197, and 203).

Resolution of Comments.

18.4.1 For the reasons explained in Exhibit 215 by the City’s
engineering expert Mr, Ervin, which sre hereby adopted and incorporated
by reference as part of this Finding of Fact, the details of design of that
facility are not a prerequisite to approval of The Villages DA, but can be
deferred to project implementation. With respect to any requirement that
the Applicant or Master Developer obtain permission to construct the off-
site sewer lines, such permission can be obtained and demonstrated at the
time of project review. If any significant alterations to the proposed

. location of sewer lines would be necessary because necessary permissions

are not acquired, that can be addressed in an MPD amendment. In making
this Finding, the Council was not influenced by, and did not rely upon,
oral comments made by Mr. Ervin in response to Council questions during
the Council’s closed record hearing.

18.4.2 The Villages DA, Section 7.3.1, states that “Any Implementing
Project application process that calls for a certificate of sewer availability
shall be satisfied by reference to this Agreement.” This provision is not
intended to and does not waive or nutlify any process calling for provision
of a certificate of sewer availability but, instead, to recognize that such a
process may be satisfied by reference to The Villages DA given that its
more detailed provisions (documented in Findings 17.1 above) finding that
there will be adequate sewer capacity, and adequate assurances that on and
off-site sewer facilities and on- and off-site wastewater Regional Facilities
to provide it will be constructed and available to serve The Villages MPD
Implementing Projects as they are constructed and occupied.
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19. Sensitive Areas.

19.1.  Sensitive dreas Constraints Map. The Sensitive Areas Constraints
Map, Exhibit G to The Villages DA, depicts the following environmentally
sensifive and other areas:

19.1.1 Wetlands (per Section 8.1 and 8.2.1);

19.1.2 Fish and Wildlife Conservation Arcas (FWCAS) (per Section 8.1
and 8.2.2); ,

19.1.3 Mine hazard areas (per Section 8.1 and 8.2.3);
19.1.4 Seismic hazard areas (per Section 8.1 and 8.2.4});

19.1.5 Steep slopes, greater than 40% and 10 feet high or higher (per
Sections 8.1 and 8.2.5); and

19.1.6 300-foot wide fish and wildlife corridor (per Section 8.1 and
8.2.0), extending from western edge of core-stream-wetland Black
Diamond Lake complex to the western edge of The Villages MPD
gite.

19.2.  Information Not Fixed By Constraints Map. Wetland categories,
wetland buffer widths, FWCA classifications, and buffers for stecp slope areas
will be determined and approved by the City on an Implementing Project by
hnplementing Project basis, as set forth in Sections 8.2.1, 8.2.2 and 8.2.5 of The
Villages DA. Per Section 8.2.1, wetland typing information shown on the
Constraints Map is for planning purposes only and is not yet final.

19.3. Siting of Roadweays and Ulilities. Roadways and utilities have
been sited and designed to use existing stream crossings and avoid wetlands to the
maximum exfent.

19.4. Wetland Boundaries. Wetland boundaries were delineated by
Wetland Resources, Inc. (WRI), and then reviewed in the field by Scott Brainard
of WRI and then subjected to peer review by the City’s consultant, Parametrix.
Mr. Brainard and Paramefrix reviewed the individual wetland flags, data and
wetland ratings forms, The wetland delineation was based on the Washington
State Identification and Delineation Manual (1997) adopted by the Washington
Department of Ecology (“DOE"™), as prescribed by BDMC 19.10.210(A). This
was the Delineation Manual in effect at the time the Applicant vested its
applications for the MPD Permits and DAs. As explained in Exhibits 272 (Fourth
Declaration of Brainard) and 139, Att, 1, the delineation is consistent with Figure
1-1 of the Best Available Science document adopted in the City’s Sensitive Areas
Ordinance. Given the review and confirmation by Parametrix, the only neuiral
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reviewer in the process, the wetland boundaries are deemed accurate and are
hereby accepted.

19.5. Comments on Wetland Boundaries. One commenter, Dr. Sarah

Cooke, offered the opinion that the wetland boundary delineation was inadequate,
for several reasons, because:

19.6.

19.5.1 The wetland boundary delineation was not been reviewed by
the U.S. Army Corps of Engineers (“the Corps™) and DOE;

19.5.2 WRI had allegedly used an outdated delineation manual, which
“increases the chance that some of the wetland boundaries are incorrect . .

L and

19.5.3 Dr. Cooke interpreted certain written comments by Parametrix
as an indication that some of the wetlands on The Villages site are part of
a larger system, which she believed supported her conclusion that the
wetland boundary delineation was inadequate.

Resolution of Comments on Wetland Boundaries.

19.6.1 The BDMC does not require wetland boundary review by
either the Corps or DOE. The absence of review by those agencies is not
evidence that the WRI wetland boundary delineation and confirmation
thereof by Parametrix is either ipacourate or inadequate. If any proposed
Implementing Project will result in wetland impacts, preconstruction
notice to the Corps and DOE will be required, and this will result in
boundary review by those agencies.

19.6.2 Use of the 1997 Manual did not affect the accuracy of the
wetland boundary delineation. As detailed in Exhibit 272 (Fourth Decl. of
Brainard, 8/23/2011 attached letter at 2), the substantive criferia for
delineating wetlands remains the same; the intent of the new Manual
adopted by DOE in 2011 was to bring the Marual “up to date with current
knowledge and practice. . .and not to change the way wetlands are defined
or identified.” The DOE website, under Frequently Asked Questions,
explains that “when used correctly, the two manuals should result in the
same boundary,” Further, in Exhibit 270, para. 7, Dr. Cooke testified only
that use of the 1997 State Manual “increases the chance” of an inaccurate
boundary; Dr. Cooke did not provide evidence of any specific instances
where the wetland boundary delineated by WRI and confirmed by
Parametric would be different due fo application of the manual adopted in
2011 by DOE.

19.563.  Field verified studies, detailed in Att. 1 to Exhibit 139,
concluded that the on-site wetlands are isolated, and are not connected to a
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larger, off-site wetlands,” as Dr. Cooke hypothesized. Specifically,
Wetland F and all wetlands to the west in the area designated as the Core
are not associated with Black Diamond Lake or Black Diamond Creek.
They are scparated by approximately 100 feet of non-wetland area.
Wetland F and all wetlands west of it are in a different sub basin than
Black Diamond Lake and Black Diamond Creek, and the hydrology of
Weiland F flows to the northwest, away from Black Diamond Lake and
the Black Diamond Creek system,

19.7.  Resolution of Comments Regarding Wetland Buffer Widths, Steep
Slope Buffers and Fish and Wildlife Habitat Conservation Area Classifications.
A number of comments addressed expressed concern about the functions and
integrity of wetland and other buffers, and the propriety of fixing those buffers as
part of the DA, Sec Exlubits 143 (Ms, Motgan), 150 (Dr. Cooke), 214 (Ms.
Bryant), and the oral testtimony of Dr. Cooke). These concerns were resolved by
the City Council’s direction, and staff-negotiated change to the DA to provide that
wetland buffer widths, wetland categories (which affect buffer widthg) FWCA
classifications, and buffers for steep slope areas will be determined and approved
by the City on an Implementing Project by Implementing Project basis, as set
forth in Sections 8.2.1, 8.2.2 and 8.2.5 of The Villages DA and in Finding of Fact
19.2 above.

19.8. Resolwtion of Comments Seeking Mitigation For Potential
Sensitive Areas Impacts In Addition to That Provided by The Villages MPD
Permit Ordinance Conditions. A number of commenters requested additional
reqguirements and/or mitigation for perceived erosion and/or landslide effects of
the projects. See Exhibits 56, 57, 117, 132, 139, 150, 205, 210, 250, and 254.
With the exception of Exhibit 150, With the exception of Ex. 150, the concerns
expressed by the commenters are personal opinions and do not provide any new
information that has not already been considered in the MPD Permit Qrdinances
and FEIS appeal proceedings. Some of the claimed deficiencies cited by
commentators arc not specific to any unique attributes of the MPDs to be
authorized by the DA, but address the adequacy of the City’s standards in general.
For example, Ex. 150 argument is based on the idea that the FEIS and the MPD
Permit Ordinance Conditions are inadequate to address wefland impacts,
including those from erosion and siltation, but the adequacy of the FEIS and the
nnderlying MPD Permit Ordinance Conditions are not at issue and cannot be
challenged in this proceeding. Also, the MPD Permit Ordinance Conditions
require compliance with the City’s sensitive areas ordinance, codified in BDMC
Ch. 19.10, so complaints about the MPD Permit Conditions with respect to
sensitive areas are equivalent to a complaint about the adequacy of the sensitive
arecas ordinance.

19.9.  Wet Season Definition. Ms. Erika Morgan states in Ex. 143 that

the term “wet season” is too vague as it regards grading restrictions, and that a
fixed date for such a season ignores differences in ground conditions in any given
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year. The term “wet season” appears in The Villages MPD Permit Ordinance
Condition 104, which also specifically references City’s Engineering Design and
Construction Standards Section 2.2.05. That section states that work between
October 1 and March 31 requires a winterization plan approved by the City
Engineer, and that the City Engineer cannot approve work in those dafes where
erosion risks are “significant.” These provisions adequately address the concerns
stated in Exhibit 143.

19,10, MPD-Wide Consideration of Impacts. Ms. Llyn Doremus,
licensed hydrogeologist, states in Exhibits 144 and 254 that consideration of
stormwater mitigation at the implementing project stage is inappropriate given the
scale of the MPDs and the fact that The Villages FEIS was “general” in nature
and did not include adequate specificity of analysis. She goes on to say that the
DA’s general statements of guidelines and goals is inadequate and that specific
caleulation of and mitigation for stormwater effects should be included in the
DAs. Stormwater impacts, including erosion, were addressed in The Villages
FEIS, at pages 3-58 - 3-60, and 4-10. Finding of Fact No. 7.J in The Villages
MPD Permit Ordinance found that the MPDs would comply with the DOE
Stormwater Manual as required by the BDMC, and Finding of Fact Nos. 13 and
14 found that the SAO would address any impacts to wetlands or stormwater
effects which could cause erosion and landslide. The findings are not in dispute,
nor did Ms. Doremus provide any new technical information that would indicate
that stormwater impacts that were previously unaddressed would occur.

20. Mine Havards.

The Villages MPD does not include any severe or other classified mine. bazard
areas. All areas identified for potential school construction within The Villages MPD
project site are well outside any identified mine hazard areas.

21, Open Space.
211 Amount of Open Space.

21.1.1. As set forth in The Villages DA at Section 5.1, pursuant to
BDMC 18.98.140 (Exhibit “B"”) and the MPD Permit Approval, the
Villages MPD is required to provide at least 484 acres of open space, as
shown by the calculations set forth in Table 9-1 (Open Space
Calculations). Per Villages MPD Permit Ordinance Conclusions 57 and
58, this is the amount of open space required by BDMC Section

18.98.140(F).

21.1.2. In total, The Villages MPD will ultimately include 505
acres of on-site open space (42% of the Villages MPD site), (43 acres of
parks + 34 acres of other critical areas and open space + 251 acres of
buffers + 177 acres of wetlands = 505 acres), subject to potential parcel
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boundary adjustments described in Finding of Fact 21.2 below. Taken
together with all on- or offesite open space that has already been dedicated
or will be dedicated associated with The Villages and Lawson Hills MPDs
1,895.3 acres, or 67% of all MPD-related land, is being retained as open
space,

21.2  Changes to Open Space Areas. Per the Hearing Examiner’s
recommendation on page 67, The Villages DA Section 4.4.6 has been amended to
provide that MPD Site Plan amendments to Open Space areas as shown on
Exhibit “U” shall be allowed with a Minor Amendment to the MPD Permit
Approval provided ail of the criteria outlined in BDMC 18.98.100(A)-(H) for a
minor amendment are met.  As the Examiner found on pages 20 and 67, this
change ensures that there will not be any significant impacts resulting from a
change to an open space boundary, because the requirements in BDMC
19.98.100(E) include the requirement that a minor amendment not increase any
adverse environmental impacts.

213 Construction and Bonding of Parks. The Villages DA, Section
9.2, provides that “parks within each phase . . . shall be constructed or bonded
prior to occupancy, final site plan or final plat approval of any portion of the
Phase, whichever occurs first, to the extent necessary to meet level of service
standards for the Implementing Approval or Project . . . .Parks must be completed
when the Certificates of Occupancy or final inspection bas been issued for 60% of
the dwelling units located within % mile of a given park in any Phase.” These
provisions are more restrictive than The Villages MPD Permit Ordinance
Conditions 95 and 96, Per Section 9.5.1, “All Dwelling Units shall have access to
and be located within % mile walking distance of a Park.”

214 Recreational Facilities Levels of Service. Table 9-5 contains a list
of recreational facilities that, pursuant to Section 9.5.4 of The Villages DA, must
be constructed by the Master Developer. Table 9-5 also contains levels of service
that trigper their comstruction.  As described in Section 9.5.4, “Pursuant to
Conditions of Approval Nos. 89 and 92, of the MPD Permit Approval, the Master
Developer's obligation to provide the Recreational Facilities outlined in Table 9-5
is based on the Level of Service standards set forth in the City's Park and Open
Space Plan dated December 18, 2008 (Exhibit “E”). To determine the number of
Recreational Facilities required, the number of housing units was multiplied by
the following population generation rates: 2.7 persons per Single Family Dwelling
Units and 1.85 persons for Mulli-Family Dwelling Units.,” As fhe Hearing
Examiner found on page 20, the level of detail provided by Table 9.5 provides a
sufficient level of detail to ensure that The Villages MPD will provide parks that
satisfy the City’s level of service standards, notwithstanding the fact that Section
9.2 provides only an appraximate locations for parks. The location of recreational
facilities is governed by Section 9.5.2 of The Villages DA, and the locations
authorized by Section 2.5.2 include, but are not limited to, “within off-site
Regional Parks (subject to City agreement) or another mutually acceptable off-site
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location. Contrary to the contention of some parties of record (expressed in
Exhibit 73), Section 9.5.2 does not permit the Applicant to receive a credit against
open space requirements if it constructs recreational facilities in Lake Sawyer
Regional Perk; instead, Section 9.5.2 only allows the Applicant to construct
certain recreational facilities in off-site locations, with the City agreement, and
those facilities would count toward the Master Developer’s recreational facilities
(not open space) obligations set forth in Table 9-5. Section 9.5.1°s requirement
that all dwelling units have access to and be located within ¥ mile of a park will
effectively limit the nwmber of off-site facilities that could be constructed.

21.5. Fees In-Lieu of Park ov Recreational Facility Construction. The
Villages MPD Permit Ordinance Condition 94 provides that “defails regarding the
timing and consfruction and optional off-site construction or payment of fee in-
lieu of construction included in Table 5.2 of the MPD application (Recreation
Facilities) shall be specified in the Development Agreement.” Section 9.5.3 of
The Villages DA contains the details for in-lieu payments required by these two
conditions. Villages Permit Ordinance Condition 94 does not require that the DA
establish & lump-sum limit on in-liew payments; this discretion is left to the City.
Section 9.5.3 of The Villages DA also contains sufficient protections against
inflationary increases in the cost of recreational facility construction, by utilizing
a bid process that provides a sound means of ensuring that lump sum payments
will be adequate to pay for park facilities. Section 9.5.3 provides that the lump
sum amount will correspond to the bid amount accepted by the City, The lump
sum will be deposited by the Master Developer following execution of a coniract
for design and construction of the recreational facility, which means that
construction costs will be locked at that point. There are no deficiencies in this

process.

21.6. Trails. BDMC 18.98.150(B) states that “[t}he MPD permit and
development agreement shall establish the sizes, locations, and types of recreation
facilities and trails to be built and also shall establish methods of ownership and
maintenance.” Sizes of the recreational facilities and trails are defined in the
City’s Parks, Recreation and Open Space Plan contained in Exhibit E of the
Development Agreements, The Villages DA, Section 9.5, provides that “All
Implementing Projects must comply with the City’s Partks, Recreation and Open
Spacc Plan . . (Exhibit E} as well as the standards and guidelines imposed in this
Agreement.” Where the MPD recreation facilities listed in Table 9-5 provide
amenities in addition to those set out in the Parks, Recreation, and Open Space
Plan, additional definitions are found in The Villages DA, Section 14.0
(Definitions). Provigions for sizes of trails and ownership and maintenance are
described in Sections 9.7 and 9.9, respectively, consistent with the requirements
of BDMC 18.98,150(B). Section 9.9 also incorporates language to address the
Hearing Examiner's recommendation, on page 75, stating “To assurc that the
sensitive areas and buffers are properly assigned for purposes of ownership and
maintenance, any Implementing Project that includes within its boundaries or
abuts at least 25% of the border of a sensitive area buffer shall include that entire
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sensitive area and buffer within its boundaries, so that ownership and maintenance
will be determined by the Desipnated Official as part of the Implementing
Approval.”

22.  Phasing of Improvemenis.

Some commenters (e.g., M. Bertsch in Exhibit 3-130) commented in opposition to
allowing the Applicant full approval of all its construction without the opportunity to see
what it does with a smaller amount of the housing and surrounding impact to the
community, Mr, Bertsch recommended that smaller amount of development be approved
first, and then award another parcel to be developed. As the Hearing Examiner found on
page 77, the MPDs as a whole have already been approved, and The Villages MPD
Permit Ordinance Conditions do not contemplate the kinds of limifations on phased
development Mr. Bertsch requests. The MPDs necessitate several regional infrastructure
improvements that could not be planned or funded if full build cut was subject to the
uncertainties of Mr. Bertsch’s approach. Further, monitoring requirements for traffic,
stormwater, and other infrastructure utilize the adaptive management principles that
underlie Mr. Bertsch’s proposal for phasing,

23. Noise.

23.1 . Noise Aitenuation Requirements. The Villages DA, Section 13.7,
incorporates verbatim the requirements of The Villages MPD Permit Ordinance
Condition 44 concerning Noise Aitenuation. As. recognized by the Hearing
Examiner on page 102, The City’s noise regulations already require a significant
amount of noise protection, and The Villages MPD Permit Ordinance Conditions
of Approval do not require the DA to add any additicnal mitigation measures.

23.2. Noise Committee. The Noise Committee required by The Villages
MPD Permit Ordinance Condition 45 {s anficipated to be formed af approximately
the start of construction. The Villages MPD Permit Ordinance Condition 45 does
not specify that the Committee be formed prior to approval of The Villages DA.
The composition of the Noise Commitiee is specified by Condition 45. The
commaunity has a minority position but so does the Applicant.  Because the
Applicant and members of the community have an equal number of seats, the City
is in a position to cast tie breaking voies if the community and Applicant disagree.
As the Hearing Examiner recognized at page 103, given that the City is
responsible for imposing the requirements of the committes onto the developer,
the City’s role in this regard is approptiatc. The Noise Commitice makes
recommendations only to the City Council. Per Condition 45, the Applicant is
responsible, at its expense, for drafting the annual report. And, again as per
Condition 45, the annual report must will sumnmarize the Commitiee’s findings
regarding compliance, include recommendations, if any, for improved
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performance and, if the Cominittee is unable to reach mutual agreement, then the
Applicant shall prepare the annual report summarizing the matters for which
agreement Is reached, as well as the matfers still under debate, and shall allow the
other members of the community to provide comments on the report prior to
submittal to the City Council. Because the report will describe any matters still
under debate, and because other members of the community may comment on the
report as well as provide public comment to the City Council during the public
comment period of any Council meeting, member of the commitiee and/or
members of the community who disagree with the report’s conclusions will have
a sufficient opportunity to communicate their position to the City Council.

23.3  Work Hours. The Villages MPD Permit Ordinance Condition 43
states that work hours of operation shall be established and made part of the
Development Agreement. The Villages DA, Section 12.8.13 incorporates the
work hour standards from BDMC Section 8.12.040.C, stating “BDMC 8.12.040.C
(Exhibit “E™) establishes the following noise standards: “Sounds originating from
construction sites, including but not limited to sounds from construction
cquipment, power tools and hammering between seven a.m. and eight p.m. on
weekdays, belween eight a.m. and six p.m. on Saturdays, and between nine a.m.
and six p.m. on Sundays shall also be exempt.”™ The Villages DA Section 12.8,13
also states that the Master Developer also “agrees that it shall comply with the
following, more restrictive noise standard: any sound made by the construction,
excavation, repair, demolition, destruction, or alteration of any building or
property or upon any building site anytime shall be prohibited on Sundays and
City holidays and outside the hours of 7:00 am through 7:00 pm, Monday through
Friday and 9:00 am through 5:00 pm on Saturday, subject to emergency
construction and repair needs as get, forth in BDMC 8.12.040.C (Exhibit “E”),
And, although Section 12.8.13 does allow work on Sundays, it does so only “[o]n
a case by case basis,” “if authorized by the Noise Review Committee,” and only
betweén the hours of 9:00 am through 5:00 pm on Sundays.

24, Miscellaneous.

24.1. Prior Agreements. As shown by Aftachment 4 to Exhibit 245, and
based on testimony by King County’s Paul Reitenbach, the Black Diamond Urban
Growth Area Agreement (“BDUGAA™) expressly anticipated Master Planned
Developments just like The Villages MPD that is authorized by The Villages DA.
The BDUGAA’s requirements for provisions of open space for which the
Applicant is responsible have been met, again based on testimony by Mr.
Reitenbach shown in Attachment 4 to Exhibit 245. No testimony or evidence was
presented alleging that any of the agreements described as “Prior Agreemenis” in
The Villages DA, Section 3.1, have not been complied with.

24.2. Single-Family and Multi-Family Dwelling Units. The Villages

DA, Section 14.0, defines single-family development as “[aJny residential
structure that contains four (4) or fower residences Dwelling Units,” and multi-
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family development as “Any residential structure that comtains 5 or more
Dwelling Units.” For purposes of calculating the number of Single Family and
Multi-Family Dwelling Units within The Villages MPD, as per The Villages DA,
Section 4.2, a residential structure that containg four (4) Dwelling Units shall be
counted as four (4) Single Family Dwelling Units; a residential structure that
contains five (5) Dwelling Units shall be counted as five (5) Multi-Family
Dwelling Units. This means that attached single-family structures of four or
fewer units will pay school mitigation fees at the higher, single-family rate, as
directed by the City Council during its deliberations on The Villages DA,

24.3. Mix of Development. As called for by The Villages MPD Permit
Ordinance Condition 136, The Villages DA, Section 4.3, outlines the commercial
split for the Villages MPD, as follows: 325,000 square feet of commercial space,
450,000 of office and light industrial with a maximum of 200,000 square feet for
light industrial.

24.4. Land Use Plan Boundaries. The Land Use Plan map in Exhibit
“L” to The Villages DA does not include specific surveyed boundaries. It would
be an unnecessary burden to require the Applicant to survey the boundary lines
and then have to accommodate its development proposals fo those artificial
boundaries, especially when topographical features and other site constraints may
make the boundaries impractical for various types of development at the
Implementing Project stage.  Nevertheless, consistent with the Hearing
Examiner’s recommendation, page 23, The Villages D24, Section 4.4.8, limits the
percentage amonnt by which any acreage of any Development Parcel may be
increased or decreased without an amendment of The Villages MPD. Section
4.4.8 states: “[{}he stated acreage of any Development Parcel may be increased or
decreased up fo five percent (5%) concurrent with the City’s processing of an
Implementing Project application without an amendment to the MPD Permit
Approval or this Agreement. The stated acreage of any Development Parcel may
be increased or decreased five-to-ten percent (5-10%) concurrent with the City’s
processing of an Implementing Project application with a Minor Amendment to
the MPD Permit Approval.”

24.5. Project Specific Design Guidelines and Standards. Consistent
with The Villages MPD Permit Ordinance Condition 135 and RCW
36.70B.170(1) and (3)(d), and BDMC 18.66.020(A), projeci-specific design
standards governing physical development of the Villages MPD are ouflined in
The Villages DA at Exhibit H.

24.6. Dimensional Standards. The dimensional standards outlined in
Chapter 18.30 of the BDMC apply only to the R-4 and R-6 zoning districts, and
not to property zoned MPD. Given the open space and other amenities provided
by property in the MPD district and developed under an MPD Permit,
comparatively smaller setbacks described in The Villages DA, Table 5-2-1, are
justifiable from a policy standpoint, as the Hearing Examiner found at page 24.

24.7.  Landscaping Plans and Wildlife Forage Preferences. The
Villages DA, Section 5.5.2, requires the City’s Director of Natural Resources and
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Parks to review any landscaping plan for compliance with FEIS mitigation
measures and Villages MPD Permit Ordinance Condition 124°s requires for
inclusion of mast producing species and other native vegetation preferred by
wildlife. As the Hearing Examiner found at page 26 of his recommendation, there
is no evidence in the record documenting why any additional implementation
details are necessary.

25, Findines Deemed Conclusions of Law.

Any Findings of Fact set forth herein that are deemed to be conclusions of law
should be considered as such. Any Conclusions of Law set forth in Exhibit 3 below that
are deemed to be Findings of Fact are adopted herein by reference as if fully set forth.
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EXHIBIT 3

CONCLUSIONS OF LAW

1. Quasi-Judicial Nature of Development Agreement Approval.

The Villages Master Planned Development Development Agreement (“The
Villages DA”) was required to be considered using a Type 4, quasi-judicial land use
process. BDMC Section 18.08.030 provides that development agreements are reviewed
using a “Type 4 — Quasi-Judicial® process. BDMC 18.08.070(C)(2) and (3) state that
“The following decisions, actions and permit applications requirc a Type 4 decision: . .
.2. Development agreements; and 3. Master planned developments.” When the BDMC
requires a patticular land use approval process, the City must use that process, because
“is bound to follow its own ordinances,” as the Supreme Cowrt held in Phoenix
Development, Inc. v. City of Woodinville, 171 Wn.2d 820, 836, 256 P.3d 1150 (2011). In
addition, as discussed in Conclusion 3 below, The Villages DA is required to incorporate
the conditions of approval of the underlying MPD Permit, approved in Ordinance No. 10-
946 (“The Villages MPD Permit Ordinance™), and as the Hearing Examiner concluded at
page 6 of his Recommendation, because The Villages MPD Permit Crdinance conditions
of approval were approved by ordinance they have binding legal effect, so the analysis of
whether The Villages DA implements them is a quasi-judicial detenmination.

2. Awhosity and Requiremenis for Development Agreement.

RCW 36,70B.170 and BDMC 18.66.020 generally suthorize the City of Black
Diamond to enter into development agreements, RCW 36.70B.170 states that “a
development agreement must set forth the development standards and other provisions
that shall apply to and govern and vest the development, use, and mitigation of the
development of the real property for the duration specified in the agreement. A
development agreement shall be consistent with applicable development regulations
adopted by a local government planning under chapter 36.70A RCW.” Likewise, BDMC
18.66.020(B) states that “Any development agreement shall be consistent with applicable
city development regulations except as such regulations may be modified in the
development agreement.”

3. Development Agreement Required For Master Planned Development.

BDMC 18.98.090 requires the use of a development agreement to implement the
terms and conditions of a Master Planned Development (“MPD™) approval. BDMC
18.98.090 requires that a development agreement implementing a MPD incorporate a
MPD Permit’s conditions of approval, be binding on all MPD property owners and their
successors, and require that they develop the subject property only in accordance with the
terms of the MPD approval.
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4. MPD Development Agreement Requirements.

Taken together, RCW 36.70B.170, BDMC 18.66.020 and BDMC 18.98.020
require that The Villages DA must; (a) set forth the development standards and other
provisions that shall apply to and govern and vest the development, use, and mitigation of
the development of the real propetty for the duration specified in the agreement; (b) be
consistent with applicable city development regulations except as such regulations may
be modified in the development agreement; and (¢) incorporate a MPD Permit’s
conditions of approval, be binding on all MPD property owners and their successors, and
require that they develop the subject property only in accordance with the terms of the

MPD approval.

5. Villages DA Consistent With Development Agreement Requirements.

Based on Finding of Fact No. 3 in Exhibit 2, The Villages DA meels the
requirements of RCW 36.70B.170, BDMC 18.66.020 and BDMC 18.98.090. The
Villages DA is also consistent with the City’s applicable development regulations. This
inchides but is not limited to Section 15.1 of The Villages DA, which is consistent with
the applicable provisions of the City’s MPD development regulations in BDMC Section

18.93.195.

- 6. Development Apreement May Not Modify MPD Conditions of Approval.

Because BDMC 18.98.090 expressly requires that “[tthe MPD conditions of
approval shall be incorporated into a development agreement,” and because BDMC
18.98.195(A) states that “the MPD permit approval vests the applicant for fifteen years to
all conditions of approval and to the development regulations in effect on the date of
approval, The Villages DA may not modify the conditions of approval in The Viliages
MPD Permit Ordinance or require action or mitigation that is inconsistent with those
conditions of approval. Under RCW 36.70B.170 and BDM 18.66.020, some additional
or supplementary terms may be added, if the project applicant agrees; the applicant for
The Villages DA, BD Villages Partners, LP (“Applicant™ may and in some cases did
voluntarily agree to provide additional mitigation or take actions in addition to those
required by The Villapes MPD Permit Ordinance conditions of approval, as reflected in
the Findings of Fact. Given the tequirements of BDMC 18,98.090 and the provisions of
BDMC 18.98.195, however, such additional mitigation or actions may not be unilaterally
imposed on the Applicant except as part of the exercise of the City’s substantive SEPA
authority under RCW 43.21C.060 and WAC 197-11- 660. (see Conclusion of Law No. 7
below). And, any additional mitigation ot actjons, or supplemental conditions to the DA,
must be consistent with the conditions of The Villages MPD Permit Ordinance; while the
Applicant may agree to reduce the development rights conveyed by the MPD Permit
Ordinance, or take on more responsibility than required by that Ordinance, the DA may
not include terms that contradici the terms of The Villages MPD Permit Ordinance
conditions of approval. Given the foregoing, the numerous requests by parties of record
for revisions o or mitigation in addition to that required in The Villages MPD Permit
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conditions of approval, as documented throughout the Hearing Examiner's
recommendation, must be and are rejected.

7. SEPA substantive authority.

7.1 Notwithstanding the limitations described in Conclusion of Law No. 6
above, the State Environmental Policy Act, Chapter 43.21 RCW (“SEPA™)
provides an additional layer of substantive authority, known as “substantive
SEPA authority,” to conditign a governmental approval to mitigate
environmental impacts, or to deny approval if impacts cannot be mitigated. RCW
43.21C.060 states that “Any governmental action may be conditioned or denied
pursuant to this chapter . ...”

7.2. The exercise of substantive SEPA authority is substantially limited
by the requirements of RCW 43.21C.060 and its implementing SEPA Rule, WAC
197-11-660. These limitations include the following:

7.2.1 Any conditions imposed pursuant to substantive SEPA
authority shall be based upon policies identified by the appropriate
governmental anthority and incorporated into regulations, plans, or codes
which are formally designated by the agency (or appropriate legislative
body, in the case of local government) as possible bases for the exercise of
authority.

7.2.2. The governmental approval may be conditioned only to
mitigate specific adverse environmental impacts which are identified in
the environmental documents prepared for the proposal, and conditions
must be stated in writing by the decision maker,

7.2.3. Mitigation measures shall be reasonable and capable of
being accomplished.

7.2.4. Responsibility for implementing mitigation measures may
be imposed upon an applicant only to the extent attributable to the
identified adverse impacts of its proposal, although voluntary additional
mitigation may occur, In the context of The Villages DA, this means any
mitigation measures must be related to and proportionate fo the mandatory
scope of the DA, ie. as a tool to implement The Villages MPD Permit
Ordinance conditions, as the Hearing Examiner concluded af page 2 of the
prehearing Order on Yarrow Bay Objections,

7.2.5. Beflore requiring mitigation measures, a city shail consider

whether local, state, or federal requirements and enforcement would
mitigate an identified significant impact.
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7.2.6. If, during project review, a city determines that the
requirements for environmental analysis, protection, and mitigation
measures in the governmental body’s development regulations or
comprehensive plan adopted under chapter 36.70A RCW, or in other
applicable local, state or federal laws or rules, provide adequate analysis
of and mitigation for the specific adverse environmental impacts of the
project action, the city shall not impose additional mitigation.

7.3. The City previously issued a Final Environmental Impact Statement
(FEIS) for The Villages MPD and, based on the FEIS, approved The Villages
MPD Pennit in The Villages MPD Ordinance, subject to 164 extensive mitigating
measures and conditions imposed both pursvant to provisions in Chapter 18.98 of
the BDMC as well as pursuant to the City’s substantive SEPA authority under
RCW 43.21C.060 and WAC 197-11-660. Accordingly, in Conclusions 9, 11(B)
and 28 of The Villages MPD Ordinance, the Council concluded that significant
adverse environmental impacts of The Villages MPD had been appropriately
identified and mitigated. During review of The Villages DA, the City Council
determined that the requirements for environmental enalysis, protection, and
mitigation measwres i the City’s development regulations as well as those
imposed in The Villages MPD Permit Ordinance provide adequate analysis of and
mitigation for the specific adverse environmental impacts of The Villages MPD
as implemented through The Villages DA. And, as discussed at length in the
Hearing Examiner’s recommendation and in the Findings of Fact above, requests
by parties of record for additional mitigation with very limited exception were the
same requests the parties had made during the FEIS appeal and MPD Permit
Ordinance proceedings, and were not supported by any new information,
technical data or expert testimony sufficient to warrant additional mitigation.
Therefore, per WAC 197-11-660(1)(g) the City Council declines to exercise its
substantive SEPA. authority to impose additional mitigation.

7.4. Tt is true that Washington appellate courts have, on oceasion, upheld
the exercise of substantive SEPA authority as part of a decision conditioning or
denying a permit approval. These cases include State v. Lake Lawrence Public
Lands Profection dss'n, 92 Wr.2d 656 (1979) and Victoria Tower Partnership v.
Seattle, 59 Wn.App. 592 (Div. T 1990), the latter of which was cited by the
Hearing Examiner. Neither of cases, however, involved the situation, as in this
case, in which the permitting agency itself had previously issued a permit for the
exact same proposal (see Findings 4-6 above) , along with extensive mitigation
imposed pursuant to SEPA substantive authority and conclusions of law stating
that significant adverse environmental impacts were appropriately mitigated.

7.4.1. In Lake Lawrence, a casc pot cited by the Hearing
Examiner, the Shorelines Hearings Board (SHB) granted a shoreline substantial
development permit for a proposed plat, based on mitigation measures described
in an Environmental Impact Statement (EIS) for patential impacts to bald eagles
known to perch and feed on the project site. Later, a different agency, Thurston
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County, denied the plat based on the same EIS. The Supreme Court held that the
shoreline permit decision, issued by a different governmental body (the SHB) did
not bind the County, because the SHB considered only a limited portion of the
site (the shoreline) and a narrow set of shoreline criteria, rather than broader
public interest considerations mandated by the platting statute. In this case, the
DA criteria are narrower than the broad criteria the Cliy Council previously
applied in determining to approve The Villages MPD Permit Ordinance. And, the
Black Diamond City Council itself (not a different agency, as in Lake Lawrence)
concluded in The Villages MPD Permit Ordinance that significant adverse
environmental impacts were appropriately mitigated:

7.4.2. In Ficteria Tower, as the Hearing Examiner recognized at
page 11 of the Recommendation, even though the City of Seatfle’s zoning code
permited an apartment building at the height proposed, the Seattle City Council
did not have the exact proposed apartment complex before it when the Council
approved the building heights in that city’s zoning code. In this case, however,
the Black Diamond City Council reviewed the exact same proposal in The
Villages DA as it did when it approved and mitigated The Villages MPD Permit
Ordinance, and concluded that significant adverse environmental impacts were
appropriately mitigated.

7.43. In Quality Rock Products, Inc. v. Thurston County, 139
Wn. App. 125 (Div. I 2007), the other case cited by the Hearing Examiner, the
exercise of substantive SEPA aunthority was not actually at issue. Instead,
Thurston County denied a Special Use Permit based on county code criteria
calling for it to review environmental impacts. The Court ruled this was
permissible even though the County had previously issued a threshold
environmental determination (Mitigated Determination of Nonsignficance, or
“MDNS™). The Court held that such a determination was conclusive only as to
whether an EIS was required, and did not prohibit the County from otherwise
applying its code criteria. And, as Hearing Examiner Olbrechts concluded in this
case, in Quality Rock, the permit denial was upheld in large part because the
County was presented during the permit hearing with a detailed hydrogeologic
analysis that was not available to the County when it issued the MDNS. In this
case, as the Hearing Examiner and the Findings of Fact above indicate, the claims
of environmental impact and calls for additional mitigation were not supported
with new information or analysig sufficient to justify imposition of additional
mitigation pursuant o SEPA substantive authority,

8. The Villages MPD Project Density.

8.1.  As the Hearing Examiner concluded, on pages 11, 12, 13, and et
seq., The Villages MPD is subject to a minimum density requirement of four units
per acre. The minimum density standard derives from the City Comprehensive
Plan, Section 5.4.1, page 5-13, which specifies a minimum density of four units
per gross acre for MPDs, See Comprehensive Plan at The Villages DA, Exhibit
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E. The Comprehensive Plan’s density standard is carried forward in BDMC
18.98.120(F). Consistent with those requirements, The Villages MPD is
approximately 4.01 units per gross acre (see Finding 6 above), and Condition
1310of The Villages MPD Permit Ordinance requires that “A minimum density of
4 dufper net acre for residential development shall be required for implementing
projects . ... The City Council has conclusively set a minimum density of four
units per acre in its MPD approvals; the City Council cannot adopt any DA
provisions that would require the lower densifies, because under BDMC
18.98.090 the DA must incorporate the conditions of approval of The Villages
MPD Permit Ordinance.

8.2. Many commenting parties of record highly opposed the MPD
project density, and some evidence indicated that some have a goal of seeing a
significant reduction of the MPDs’ unit total from a combined 6,000 units to
closer to 1,900 units. (see Finding 7). In Feil v. Eastern Washington Growth
Management Hearings Board, 172 Wn.2d 367 (2011), the Supreme Court ruled
that after the 60-day period for challenging a GMA comprehensive plan or
development regulation passes, the substance of the Plan or development
regulation may not be collaterally challenged in another forum. Because The
Villages MPD density and unit count is based on unchallenged Comprehensive
Plan provisions and the development regulations in BDMC 18.98.120(E), the
challenges to The Village DA’s density and unit count raised by multiple
commenters is such a collateral attack, and is not permitted. As the Court of
Appeals ruled in another case, “Any finding that existing rural life styles might be
disrupted by the proposed use is insufficient to support denial of the plat in view -
of a comprehensive plan which authorizes the population density requested by the
developer.”. Kenart & Associates v. Skagit County, 37 Wn.App. 295, 302 (Div. I
1984).

9, Stormwater

Conditions 63 and 78 of The Villages MPD Permit Ordinance recognized and
approved an off-site location for a regional stortnwater facility, outside of city Hmits.
Some commenters contended that this location would induce urban growth outside of the
wban growth area, contrary to provisions of the GMA in RCW 36.70A.110(4). The
Villages DA, however, is not required to comply with RCW 36.70A.110(4), because that
statute applies to consideration of a land wuse regulations, as opposed to its
implementation via project permits such as The Villages DA, as the Hearing Examiner
recognized at page 38 of the Recommendation. In any event, as discussed in Finding
11.1, there was no evidence that location of the stormwater facility outside them MPD
boundary would provide urban services to the rural area or induce urban growth in the
rural area. There was evidence that the regional stormwater facility could accept
overflow from Horseshoe Lake during heavy rainfall events, and that this could help
avoid existing flooding at residences adjacent to Horseshoe Lake. To the extent that
RCW 36.70A.110(4) applies, the regional facility location’s assistance with reduction in
the likelihood or severity of existing flooding demonstrates compliance with RCW
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36.70A.110(4) (urban services may be provided in rural area where “necessary to protect
basic public health and safety and the environment™).

10. Traffic

10.1  As outlined in Finding of Fact 12.5, The Villages MPD Permit
Ordinance Conditions 10 provides for timely mitigation of impacts to
transportation levels of service; i.e., it provides an acceptable form and degree of
transportation concurrency. The Villages DA complies with the applicable
conditions of The Villages MPD Permit Ordinance. Condition 20 of The Villages
MPD Permit Ordinance provides that “The monitoring plan shall ensure that
construction of improvements commences before the impacted street or
intersection falls below the applicable level of service.” The Villages DA, Exhibit
F, which is the Traffic Monitoring Plan, complied with Condition 20 exactly, it
calls for the timing of construction to be determined for each MPD phase prior to
the submission of Implementing Project applications, and requires “that the
Master Developer’s prompt construction of improvements necessary to avoid
LOS impacts shall commence before an impacted street or intersection falls below
the applicable level of service.”

10.2. The Hearing Examiner’s analysis and conclusions at pages 82-86,
concluding that the DA’s traffic monitoring plan “lacks assurances that traffic
mitigation will comply with GMA mandated concurrency requirements,” is
erroneous and is not adopted, The GMA’s concurrency requirement contained in
RCW 36.70A.070(6)(b) applies to a city’s development regulations; it does not
apply fo implementing project permits such as The Villages DA, in the same way
that RCW 36,70A.110(4} does not apply to The Villages DA (see Conclusion, 9
above),

10.3. Nevertheless, even though The Villages DA’s Traffic Mouitoring
Plan already ensured that construction of improvements would commence before
the impacted street or intersection falls below the applicable level of service, and
even though the GMA does not require a development agreement to contain a
“concurrency” provision, the Applicant voluntarily amended the Traffic
Monitoring Plan, Exhibit F to The Villages DA, to more clearly state in the traffic
monitoring plan an express concurrency requirement mirroring what was already
provided in Conditions 10 and 20 to The Villages MPD Permit Ordinance. The
amended lanpuage appears on pages 31-33 of Exhibit F to The Villages DA.

10.4 The Hearing Examiner’s recommendation suggests at page 83 that
“adherence to GMA concurrency could require a reconsideration of the approved
densities for the project. . . .* Under the concurrency standards contained in the
City’s 2009 Comprehensive Plan, strategies and improventents necessary to
maintain the City’s then-applicable Level of Service (LOS) can be identified.
See, e.g., Exhibit F (Traffic Monitoring Plan). The Hearing Exarminer’s
Recommendation, page 85-86, supposes that lowering of LOS is one of the
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options to consider if the LOS cannot continue to be met while development
projects are being construeted. The Examiner explains that because under the DA
the Applicant is vested to current LOS standards, a lowering of LOS would
require an amendment fo the DA which, the Examiner reasons, would then enable
the City to “re-evaluate” and possible lower MPD project densities. This
supposition is incorrect. The Traffic Monitoring Plan, Exhibit F, calls for
evaluation of project traffic measured by the then-applicable LOS, as opposed to
the cumrent LOS, Thus, if the LOS is lowered, the lower LOS will be utilized
during concurrency review called for by the amended Traffic Monitoring Plan
language. No MPD amendment will be necessary to utilize a lowered LOS.
Thus, there will not be the opportunity for consideration of teduction in MPD
project density anticipated at page 85-86 of the Hearing Examiner’s
Recommendation,

10.5. With respect to mitigation for state-owned facilities (SR 169 and
SR 516), The Villages MPD Permit Ordinance, Condition 20 of The Viliages
MPD Permit Ordinance addresses the timing of construction of transportation
improvements on facilities other than state-owned facilitiés. Condition 20 states
that, “for projects within the State right-of-way, the monitoring plan shall
establish timing for commencement of only engineering and design of
improvement and shall not including deadlines for commencement of
construction.” The Traffic Monitoring Plan, Exhibit F to The Viflages DA,
mirrors the language of Condition 20 at page 34 of the Monitoring Plan. The
reason for this linitation is that the City of Black Diamond does not have
jurisdiction over state-owned facilities, and cannot compel the State to cooperate
with the Master Developer to construct project impact mitigation measures. The
City can, however, compel the Master Developer to provide iis proportionate.
share contribution to mitigation projects on state-owned facilities if and when the
State is ready to authorize or construct those improvements. Sections 11.5.A and
B, and Tables 11-5-1 and 11-5-2 accomplish this by providing that the Master
Developer is responsible for funding certain specified ({ransporfation
improvements on state-owned facilities. The only methodology available to the
City to correct project-created impacts to the LOS of state-owned facilities might
have been to limit the density of the MPDs, but The Villages MPD Permit
Ordinance Conditions have already authorized the density for the MPD; and
density reduction is not available for the reasons stated in Conclusions 6-8 above.

11. Water and Sewer Availability

11.1. No state or local law, including MPD permitiing standards in
BDMC Ch. 18.98, requires that a MPD Development Agreement certify adequate
water supply or adequate sewer capacity. Nevertheless, collectively, the
provisions of The Villages DA as detailed in Findings of Fact 15.1 — 15.2 above
ensure that there is an adequate water supply to serve all of The Villages MPD,
and that on and off-site water supply and related facilities and on- and off-site
water Regional Facilities will be constructed and available to serve The Villages
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MPD Implementing Projects as they are constructed and occupied. Likewise,
collectively the provisions of The Villages DA detailed in Findings of Fact 18.1
above ensure that there is an adequate sewer capacity and sewer facilities to serve
all of The Villages MPD, and that on and off-site sewer capacity and reiated
facilities and on- and off-site wastewater Regional Facilities will be constructed
and available to serve The Villages MPD Implementing Projects as they are
constructed and occupied. Statements in the Hearing Examiner Recommendation,
pages 31 and 36-37, noting that The Villages FEIS and MPD Permit Ordinance
did not include a determination that water will be available at the time project
permit applications will be submitted for approval, did not take the DA provisions
detailed in Findings of Fact 15.2.2 - 15.2.4 and 18.1 into account. The City’s
Water System Plan details that adequate water supply is available to serve both
MPD projects, and the DA provisions detailed in those Findings ensure that
necessary facilifies will be constructed prior fo or as part of Implementing
Projects.

112 As detailed in Findings 15.5 and 18.4.2, The Villages DA, Sections
7.2.1 and 7.3.1 provide that “Any Implementing Project application process that
calls for a certificate of water [or sewer] availability shall be satisfied by reference
to this Agreement.” These provisions are not intended to and do not waive or
nullify any process calling for provision of a certificate of water or sewer
availability but, instead, recognize that such a process may be satisfied by
reference to The Villages DA given that its more detailed provisions {(documented
in Findings 14.1 — 14.3 above) finding that there is adequate water supply and
sewer capacity, and adequate assurances that on and off-site water and sewer and
related facilities and on- and off-site water and sewer Regional Facilities will be
constructed and available to serve The Villages MPD Implementing Projects as
they are constructed and occupied.

12. Water Quality and Green Valley Road Committees.

Cerfain commenting parties of record pointed out that neither the Water Quality
nor Green Valley Road Committees required by The Villages MPD Permit Ordinance
conditions have been formed, and that input on The Villages DA from such commitices is
required. Conditions 33(b) and 85 of The Villages MPD Permit Ordinance do not specify
a particular time by which the committees must be formed, and neither condition requires
or authorizes the committee to provide input on the contents of The Villages DA.

13. Other Land Use Issues.

13.1. Contiguous Properties. BDMC Section 18.98.030(C) states that
“All properties to be included in an MPD must be contiguous, excepting those
arcas intended to be used for commercial purposes, other than neighborhaod
commercial.” This code provision applies to an MPD Permit; it does not apply
separately to review of The Villages DA. One commenter, Mr. Robert Edelman,-
noted that The Villages has a non-contiguous cominercial area, known as the

Ord. 11-970, Ex. 3, Page 9 of 17



“North Property” or Parcel B, that includes a 9-acre strip of high density
residential. Mr. Edelman contended that the high density residential portion is not
intended for commercial purposes, and therefore violatess BDMC Section
18.98.090(C). There is no violation of BDMC 18.98.030(C), for the following

reasons:

13.1.1. BDMC Section 18.98.030(C) applies to consideration of an MPD
Permit. It does not separately apply to consideration of an MPL
development agreement, which is required to incorporate the terms and
conditions of an underlying MPD Permit approval.

13.1.2. Condition 128 of The Viilages MPD Permit Ordinance expressly
approves The Villages Land Use Map, which included mmlti-family
residential uses on a portion of the North Property. The Land Use Plan
Map may not be amended or altered without an amendment to the MPD
approval, which cannot be accomplished by The Villages DA.

13.1.3. BDMC 18.98.090(C) does not require a non-contiguous “area
intended to be used for commercial purposes” to be used solely for
commercial uses. The Villages North Property, for example, is
predominantly commercial, with 33.7 acres of Commmercial/Office//Retail,
and 9.0 acres of High Density Residential. This qualifies the parcel as
“intended to be used for commercial purposes,” and it is permissible for
the North Property to be non-contiguous with the remainder of The

Villages MPD site.

13.2. _dccessory Dwelling Units. The Villages MPD Permit Ordinance
Condition 128 Limits the total number of dwelling units, but that dwelling unit
Iimit did not anticipate inclusion of accessory units, because accessory dwelling
units are not regulated as a separate dwelling unit under Title 18 of the BDMC;
For example, accessory dwelling units are not counted as a “unit” for purposes of
counting the number of units on a parcel zoned single-family; under BDMC
18.30.020, a single-family detached structure is permitted on an individual lot, but
an accessory dwelling unit is also permitted as a matter of right on the same lof.
And, accessory dwelling units are regulated separately, not as single-family
dwelling units, but subjeet to stringent size and other limitations as set forth in Ch.
18.56 of the BDMC. Similarly, the Maple Valley Mitigation Agreement, which is
Exhibit Q to The Villages DA, does not treat accessory dwelling units as a
sepatate dwelling unit. The Maple Valley Mitigation Agreement does not assess
traffic mitigation fees against accessory dwelling units until after the first 200
accessory dwelling units, The Villages DA treats accessory units in a parallel
fashion: Section 4.7.3 of The Villages DA states that “The first one hundred sixty
{(160) ADUs constructed within the Project Site shall not count towards the total
number of Dwelling Units allowed on the Project Site as set forth in Section 4.2
of this Agreement. Each ADU constructed after this 160 ADU threshold shall be
counted as one-third (1/3) of a Dwelling Unit for purposes of the City’s tracking
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the total number of Dwelling Units allowed on the Project Site as set forth in
Section 4.2 of this Agreement,”

13.3. Property Boundaries and Interfice With Adjoining Development.
Through its approval of The Villages MPD Permit Ordinance, the City Council
previously determined that The Villages MPD complies with the requirements of
BDMC Section 18.98.140(B). Therefore, no additional requirements under this
section of the BDMC may be imposed to require additional open space interfaces
along interior MPD property parcels. In any event, BDMC 18.98.140(B) does not
require interior property parcel buffers; instead, that code section requires open fo
be “located and designed to form a coordinated open space network resulting in
confinuous greenbelt areas and buffers,” so as to minimize the visual impacts on
exierior properties of development within the MPD. In addition, with respect to
interface with development adjoining the MPD, The Villages DA Section 4.5
requires MPD perimeter development to comply with the section entitled
"Interface with Adjoining Development' of the MPD Framework Design
Standards and Guidelines. Given the comprehensive nature of these design
standards, additional interface design requirements are unwarranted.

13.4. Level of Detail. The level of detail provided in The Villages DA is
legally sufficient, and supports a conclusion that The Villages DA is adequate and
complete, and that final design/location/timing of water, sewer, infrastructure, and
other may propetly be addressed as part of future implementing project approvals.
The Villages DA is part of an iterative, phased project permit approval process
(see Finding of Fact 3.3) that commenced with the City Council's approval of The
Villages MPD Permit Ordinance. The conditions of approval are forther clarified,
and incorporated into The Villages DA. Chapter 18.98 of the BDMC, and The .
Villages DA Sections 2.1 and 15.1, anticipate that additional defails will be
specified in future short and long subdivisions, and building, utility and cleaving
and grading permits, known as “Implementing Projects.” The level of detail of
The Villages DA is appropriate and sufficient given the place of The Villages DA
in the iterative, phased project permit approval process.

13.5. Fuyture Site Plun Amendments. Pursuant to Conditions 132 and
133 of The Villages MPD Permit Ordinance, Section 4.4 of The Villages MPD
provides for amendments to The Villages MPD Site Plan. Such changes amend
the site plan for the MPD Permit, may be accomplished administratively within
Himitations specified in Section 4.4 and 12.8.3 of The Villages DA and, confrary
to the argument of some commenting parties of record, do not constitute a
legislative zoning or re-zoning action.

14.  Schools.
14.1. School Sites os Mitigation. BDMC 18.98.080(A)(14) does not

require a MPD to mitigate all conceivable impacts on schools; instead, it requires
that “school sites shall be identified so that ali school sites meet the walkable
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school standard set forth in the comprehensive plan. The number and sizes of sites
shall be designed to accommodate the total number of children that will reside in
the MPD through full build-out, using school sizes based upon the applicable
school district's adopled standard,” Per that same code section, “the requirements
of this provision may be met by a separate agreement entered into between the
applicant, the city and the applicable school district, which shall be incorporated
into the MPD permit and development agreement by reference.”

14.2. School Construction. No MPD regulation specifically requires the
Applicant to address aciual consiruction of schools in the MPD approval process.
The omission of any reference to construction in this school specific language is a
result of the Council’s intent to exclude this consideration from the MPD review
process, except to the extent that construction costs are addressed by mifigation or
impact fees set forth in a separate agreement among the applicant, the city and the
school district as contemplated by BDMC 18.98.080(A)(14). Likewise, RCW
58.17.110, which governs approval of subdivisions, requires a finding of adequate
provision for schools and school grounds, and consideration of other relevant
facts “including sidewalks and other planning features that assure safe walking
conditions for students who only walk to and from school . ... RCW 58.17.110
does not require consideration of schoo! construction or school bond levy passage

or failure rates.

143. MPD Permit Options for School Mitigation. As detailed in
Finding of Fact 13.2, Condition No. 98 of The Villages MPD Permit Ordinance
provide two options for satisfaction of BDMC 18.98.080(A)(14). The Applicant
chose the first option, which was to “enter into a separate school mitigation
agreement, with sybstantially the same key terms as the agreement in the record
as Exhibit 6, so long as such agreement is approved by the City and the
Enumclaw School District which approval provides adequate mitigation of
impacts to school facilities. If approved, such agreement shall be incorporated
into the Development Agreement by reference.” The Villages DA, Section 13.3
describes the tri-party School Apreement, thereby fulfilling the requirements of
Condition 98 and, in turn, BDMC 18.98.080(A)(14). The City Council’s approval
of Condition 98 of The Villages MPD Permit determined that the agreement in
the MPD Permit Ordinance record as Exhibit 6 “provides adequate mitigation of
impacts to school facilities,” as does the language of the School Agreement itself.
For the recasons explained in Conclusion 6 above, this determination cannot be
revisited here.

144. Comments Concerning Mitigation for School Impacts. Much of
the testimony and argument during the open and closed record hearings appeared
to have been premised on the notion that the Development Agreement itself
prescribed the substaniive terms of school mitigation, as if the Applicant had
followed the second option provided by Condition 98 of The Villages MPD
Permit Ordinance, and therefore the substantive terms of the School Agreement
were open to critique and challenge. Becausc the first option providing by
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Condition 98 was selected, and not the second, the substantive terms of the
School Agreement are not at issue in the Council’s approval of The Villages DA,
except o the extent necessary to determine that the School Agreement contains
the same key terms as Exhibit 6 in the MPD Permit record. Finding of Fact
13.3.2 finds that “The School Agreement has substantially the same key terms as
the agreement found in the MPD Permit Ordinance record as Exhibit 6, as
provided by and consistent with Condition No. 98 of The Villages MPD Permit
Ordinance; no commenters contended atherwise.

14.5, School Agreement Constitutes Adequate Mitigation for School
Impacts. Bven if the substance of the terms of the School Agreement were at
issue in the Council’s approval of The Villages DA, there is substantial evidence
in the record to support the conclusion here that the School Agreement adequately
mitigates potential adverse effects on schools and school grounds. As stated in
Finding of Fact 13.3.3, “Section 3.1 of the School Agreement provides that the
Agreement constitutes “full, total, complete and sufficient mitigation of the
impact of full build out of The Villages project on school facilities in the
District,” and Section 3.2.2 provides that in the event of any administrative appeal
or lawsuit seeking additional mitipgation, the ESD upon request “will present
either oral or written testimony indicating that, in the District’s perspective, the
[School] Agreement provides for the mitigation of impacts to schools and that
adequate provision has been made for schools and school grounds.” Per Section
1.12, a material consideration of the Parties entering into the School Agreement
“is to support and encourage the passage of school construction bonds in the near
and long-term for the financing of schools in the City and on the Agreed School
Sites.” And, as stated in Finding of Fact 13.3.4, “There is no better or more
comprehensive school mitigation in the state; ESD Board President Chris Van
Hoof testified that he knows of no better agreement, and while citizens testifted
concerning school crowding and bond measure failures in other districts, none
identified a any better school mitigation arrangement.” These facts provide
substantial support for the City Council’s determination, expressed in Conclusion
No. 7 above, to decline to exercise its substantive SEPA. authority to require
further mitigation for impacts to schools or school grounds,

14.6  Adequacy of Mitigation for School Impacis Not Tied to Bond
Measures. Testimony and argument about the relative likelihood of passage of an
ESD bond levy to fund new school construction does not require a different
conclusion. Mitigation required pursuant to SEPA remains subject to RCW
82.02.020, which limits mitigation to that which is “reasonably necessary” “to
mitigate a direct impact that has been identified as a consequence of a proposed
development, subdivision, or plat.” See, e.g., City of Federal Way v. Town &
Country Real Estate, LLC, 161 Wn.App. 17 (Div, 11 2011). Even assuming that
the testimony concerning the likelihood of passage of school bond measures
within the ESD was not speculative (see Finding of Fact 13.4.2), whether voters
in the ESD will or will not support a particular bond levy now or at some time in
the fature is not a “direct impact” of The Villages DA. Requiring additional
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mitigation, such as withholding future development approvals as suggested by
Mz, Ostrowski during verbal testimony and described at page 96 of the
Recommendation, would run counter to the limitations of RCW 82.02.020. Such
a mitigation measure would improperly malke the Applicant responsible for the
success of ESD bond measures, notwithstanding the school sites and mitigation
fee payments already called for by the School Agreement and that represent the
Applicant’s pro rata share of mitigation of potential school impacts (See Finding
of Fact No. 13.3.2). For the same reasons that The Villages MPD Permit
Qrdinance and The Villages DA require the Applicant to pay its proportionate
share of costs for improvement on state-owned transportation facilities, but do not
require the Applicant to actually construct improvements fo them (see Conclusion
10.5 above), The Villages DA incorporates requirements from the School
Apreement mandating the Applicant to pay mitigation fees constifuting ifs
proportionate share of school impacts, but does not require the Applicant or
Master Developer to actually construct schools or be responsible for the timing of
School District’s construction. In addition, it would improperly provide veto
authority to voters within the ESD over physical construction of previously-
authorized MPD development phases,

14.7. Location of School Sites. The Villages MPD Permit Ordinance
Condition 98 requires all schools to be located “within the MPDs or within one
mile of the MPDs” and, “to the extent reasonable and practical, elementary
schools shall be located within a half-mile walk of residential areas.” The
language of Condition 98 sets the applicable Villages MPD standard for school
location. The interpretation offered by one commenter, to the effect that all
schools are required fo be localed within 0.5 miles from residential areas (see
Finding of Fact 13.4.4), is incorrect. Under Condition 98, the one-half mile walk
standard applies to elementary schools, to the extent reasonable and practical.
Condition 98 controls over any language fo the contrary in the findings and/or
conclusions in The Villages MPD Permit Ordinance. In addition, per Condition
98 of The Villages MPD Permit Ordinance, all other schools must be located
“within the MPDs or within one mile of the MPDs ... "

14.8. School Siting Under Essential Public Facilities Process. The
Villages DA is not subject .to the King County Countywide Planning Policies,
contrary to the arguments by Ms. Cindy Proctor in Exhibit 47. Under RCW
36.70A.210(1), the King County Countywide Planning Policies are to be “nsed
solely for establishing a countywide framework from which county and city
comprehensive plans are developed and adopted pursuant to [the GMA]” The
Couniywide Planning Policies do not apply to a development agreement
incorporating the terms and conditions of a MPD Permit. Ms. Proctor’s argument
was aimed at the fact that some sites identified as school sites under the School
Agreement are located within the unincorporated area, and Ms. Proctor maintains
that schoo! sites may not be located in the unincorporated area under the
Countywide Planning Policies. To the extent that schools qualify as an “essential
public facility” under the Growth Management Act, Chapter 18.58 BDMC, which
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governs the siting of GMA Essential Public Facilities (EPFs), creates a scparate
review process that will be réviewed independently from the MPD process. If the
proposed school locations are denied under the EPF process, the alternative
school locations in the School Agreement may be utilized, or the MPDs, DAs
and/or the School Agreement may be amended fo accommodate a new location.

15, Funding,

15.1. Fiscal Analyses. Condition 156 of The Villages MPD Permit
Ordinance requires The Villages DA to outline the terms and process for
performing the fiscal analyses and evaluating fiscal impacts, Condition 156 does
not require an exact specification of all terms that may be employed in a future
fiscal analysis; rather, Condition 156 provides that “the terms and process™ be
“outlined” in the DA, The use of the term “outlined,” and “terms and process,”
were intended to and do allow The Villages DA to reserve to City staff some
flexibility as to the particular methodology and components of future fiscal
anatyses. The reasons such flexibility is needed were explained by the City's
expert, Randall Young, as detailed in Finding of Fact 14.2 above. The Villages
DA, Bection, 13.6, does outline the exact terms and process for performance of
the fiscal anatyses and evaluating fiscal impacts, and is consistent with Condition
Noe. 156 of The Villages MPD Permit Ordinance.

152, MPD Funding Agreement. Condition 156 of The Villages MPD
Permit Ordinance also requires the Villages DA to include 2 specific “MPD
Funding Agreement,” which shall replace the existing City of Black Diamond
Staff and Facilities Funding Agreement. Condition 156 does not require the MPD
Funding Agreement to be included within the fiscal analyses; instead, Condition
156 requives the MPD Funding Agreement to be included within The Villages
DA, As set forth in Finding of Fact 14.3, Section 13.6 of The Villages DA
incorporates by reference a new Funding Agreement as Exhibit N, to replace the
Black Diamond Staff and Facilities Funding Agreement, as required by and
consistent with Condition No. 156 of The Villages MPD Permnit Ordinance. This
complies Condition No. 156’s requirement that the MPDs have “no adverse
impact” requirement on the City, as determined after each phase of development
and at full build-out.

153  MPD Funding Agreement Effective Daie, As provided in Section
6 of the Ordinance to which these Conclusions of Law are attached, The Villages
DA will not be effective until the MPD Funding Agreement has been executed by
the Applicant and refurned to the City Clerk. This adequately addresses the
comments by the Hearing Examiner to the effect that the MPD Funding
Apreement has not been executed and its terms as proposed are necessary to find
that the DA has adequately implemented fiscal requirements, in particular that the
increased demand for City staff services is adequately compensated.
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15.4. Surcharge. The Villages DA, Exhibit N, Section 9 provides a
possibility for a surcharge or per dwelling unit fee on futire building permits,
intended to recapture the costs incurred by the Developer under the Staff and
Facilities Funding Agreement. Such a fee is permissible, however, only if: (a}
approved by the City Council via a resolution; and (b) to the extent permitted by
law and a voluntary agteement under RCW 82.02.020 or other agreement
between Developer and its purchasers in which said purchasers release and hold
the City harmless from any claims related thereto. Contrary to the contentions of
one commenter, Mr, Edelman, the DA’s potential allowance for such a future fee
does not violate RCW 82.02.020 or other applicable law. The fee may be
imposed only if expressly authorized by a future City Council resolution, and only
then if permitted by applicable law via a voluntary agreement under RCW
82.02.020 or other agreement between the Master Developer and its purchasers, in
which the City is held harmless.

16. Open Space.

16.1  Amount of Open Space. The Villages MPD will provide 505 acres
of on-site open space (42% of the Villages MPD site), as detailed in Villages
MPD Permit Ordinance Finding of Fact 18.B. Per Villages MPD Permit
Ordinance Conclusions 57 and 58, this is the amount of open space required by
BIMC Section 18.98.140(F). Taken together with all on-open space that has
already been dedicated or will be dedicated associated with The Villages and
Tawson Hills MPDS, 1,895.3 acres, or 67% of all MPD-related land, is being
retained as open space.

162 Changes to Open Space Areas. Per the Hearing Examiner’s
recommendation on page 67, The Villages DA Section 4.4.6 has been amended to
provide that MPD Site Plan amendments to Open Space areas as shown on
Exhibit “U” shall be allowed with a Minor Amendment to the MPD Permit
Approval provided all of the eriteria outlined in BDMC 18.98.100(A)-(H) for a
migor amendment are met. As the Examiner found on pages 20 and 67, this
change ensures that there will not be any significant impacts resulting from a
change to an open space boundary, because the requirements in BDMC
19.98.100(F) include the requirement that a minor amendment not increase any

adverse environmental impacts.

16.3. Trails. BDMC 18.98.150(B) states that “[t]he MPD permit and
development agreement shall establish the sizes, locations, and types of recreation
facilities and trails to be built and also shall establish methods of ownership and
maintenance.” As detailed in Finding of Fact 21.6, sizes of the recreational
facilities and trails are defined in the City’s Parks, Recreation and Open Space
Plan contained in Exhibit E of the Development Agreements. With respect to
trails, the requirement in BDMC 18.98.150(B) for the specification of “size” does
not require that the length of a trail be specified. “Size” with reference to a frail
refers to the trail’s horizontal cross section, The length of any particular trail will
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necessarily depend upon other factors such as location, topography, the presence
or absence of sensitive areas, and the like.

16.4. Public Access to Parks. As stated in Villages DA, Section 9.9.3,
“Pursuant to Condition of Approval No. 94 of the MPD Permit Approval, public
access is authorized to alt Parks and ftrails (whether public or private) unless
otherwise determined by the Designated Official for reasons of public safety,
welfare and convenience, or for maintenance reasons.” This standard mirrors the
authority given to the City’s parks/natural resource's director under BDMC
Section 9.86.230, to “promulgate and adopt reasonable rules and regulations
pertaining to the operation, management and use of the parks,”, which rules and
regulations “may include the establishment of hours during which any park or
portion thercof as designated by signs located within the designated portion, shall
be closed ta the general public; such closures may be for reasons of public safety,
welfare and convenience, or for reasons of park maintenance.”

17.  Conclusions as Findings.

Any Conclusion of Law set forth herein that is deemed to be a Finding of Fact
should be considered as such. Any Findings of Fact set forth in Exhibit 2 above that is
deemed to be a Conclusion of Law is adopted hercin by reference as a Conclusion of Law
as if fully set forth.

18.  Appeals.

Because The Villages DA is a project permit and/or is related to project permits
(see Finding of Fact 3 above), Ordinance No. 11- 970 to which these Conclusions of Law
are attached and The Villages DA approved and adopted therein is appealable only to the
King County Superior Court pursuant to RCW 36.70B.200 and Ch. 36.70C RCW,
Ordinance No. 11-970, to which these Conclusions of Law are attached, and The Villages
DA approved and adopied therein, are nob reviewable by the Growth Management
Hearings Board, because the Board has held that it lacks jurisdiction to review
development agreemenis. See, e.g., Sno-King Environmenial Alliance v. Snohomish
County, 2006 WL 1668236, CPSGMHB No. 06-3-00035, Order on Motions at 3.
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The Villages Master Planned Development
Development Agreement

A. Parties, Date, Recitals, and Mutual Consideration

This Development Agreement is entered into this _\Lﬂgay of DELGMEr2011, by and between the
CITY OF BLACK DIAMOND, a non charter code city in the State of Washingtan, operating under
the provisions of Chapter 35A RCW (“Black Diamond” or “City”} and BD Village Partners, L.P., a
Washington limited partnership (“Master Developer”).

RECITALS

A. The City includes large areas of undeveloped lands, and the City has spent many years
evaluating and planning for future coordinated development of those lands. .

B. To strengthen the public planning process, encourage private participation and
comprehensive planning, and reduce the economic cost of development, the legislature
of the State of Washington enacted RCW 36.70B.170 through 36.70B.210 (the
“"Development Agreement Statute”), which authorizes a local government to enter into
a development agreement with the owner of real property within its jurisdiction. Under
the Development Agreement Statute, “A development agreement must set forth the
development standards and other provisions that shall apply to and govern and vest the
development, use, and mitigation of the development of the real property for the
duration specified in the agreement. A development agreemeént shall be consistent with
applicable development regulations adopted by a local government planning under
chapter 36.,70A RCW.” In addition, RCW 36.70B.170(3) defines “development
standards” for a development agreement as including:

{2) Project elements such as permitted uses, residential densities, and nonresidential
densities and intensities or building sizes;

(b} The amount and payment of impact fees imposed or agreed to in accordance with
any applicable provisions of state law, any reimbursement provisions, other financial
contributions by the property owner, inspection fees, or dedications;

{c) Mitigation measures, development conditions, and other requirements under
chapter 43.21C RCW;

Parties, Date, Recitals, and Mutual Consideration
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Development Agreement were submitted and processed under application numbers
PLN10-0020 and PLN11-0013.

E. The Master Developer owns certain real property consisting of approximately 1,196
acres located in the City of Black Diamond, as generally diagrammed in Exhibit “U”, the
MPD Site Plan, and more particularly described in Exhibit “B” (the “Villages Property”).

F. Consistent with BDMC Chapter 18.98 and the City's adopted MPD Framework Design
Standards and Guidelines, the Master Developer designed The Villages MPD on the
Villages Property to utilize the natural land forms, including protection of wetlands and
open space areas, to define a compact and clustered development pattern. The City's
MPD Permit process allows the Villages Property to be developed in a thoughtful and
fully integrated manner and provides certainty to the City, existing and future residents,
and the Master Developer. The Villages MPD community design includes a wide variety
of housing, shopping and recreational opporiunities. The Villages MPD also includes a
comprehensive system of Parks, Open Spaces and trails that will further connect and
integrate the clusters of development and promote the natural beauty of the Project
Site.

G. The City approved the Master Developer’s MPD Permit Application subject to certain
conditions and desires to enter into this Agreement. This Agreement will, among other
things, provide for the conditions of MPD Permit Approval to run with the fand that is
the subject of the MPD Permit Approval and bind the Master Develaper’s heirs,
successors and assigns; provide greater certainty about the character and timing of
residential and commercial development within The Villages MPD; provide for the
orderly development of The Villages MPD on a comprehensive basis consistent with the
MPD Permit Approval (copy attached as Exhibit “C”); allow for timely mitigation of
probable significant adverse environmental impacts; provide services appropriate for
development of The Villages MPD; encourage an economic and employment base
within the City; contribute to the City’s fiscal performance; and otherwise achieve the
goals and purposes for which the MPD permit development regulations {BDMC Ch.
18.98) (Exhibit “E”) and the ordinance approving the MPD Permit Application were
enacted.

Parties, Date, Recitals, and Mutual Consideration
Page 3
November 2011



The Villages Master Planned Development
Development Agreement

H.

The Master Developer desires to enter into this Agreement in exchange for the benefits
to the City described in Recital G, together with other public benefits that will result
from the development of The Villages MPD. Moreover, entering into this Agreement
provides assurance to the Master Developer and its successors and assigns that: {i} any
and all Implementing Projects necessary to build out The Villages MPD will be processed
under the terms and conditions of The Villages MPD Permit Approval and this
Agreement; (ii} that all Implementing Projects will be vested to and processed in
accordance with the standards described in this Agreement and otherwise applicable
federal law; (iii) that this Agreement and its standards will be in effect for 15 years with
the possibility of further extension; {iv) that mitigation measures for the Implementing
Projects, including protections to the natural environment and improvements to the
built environment necessary to appropriately mitigate probable, significant adverse
impacts and accommodate the build out of The Villages MPD, are fully described in this
Agreement; and {v) that cost recovery mechanism are in place to assist the Master
Developer with construction of public infrastructure when appropriate.

NOW THEREFORE, in consideration of the mutual promises set forth herein and other
good and valuable consideration, the adequacy, sufficiency, and receipt of which are
hereby acknowledged, the parties hereby voluntarily mutually agree as follows:
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B. Terms
1.0 DEFINITIONS AND CONSISTENCY

1.1  DEFINITIONS

All capitalized terms in this Agreement shall have the meaning set forth in Section 14, or, if not
defined in Section 14, capitalized terms shall have the meaning set forth in the City of Black
Diamond Municipal Code {“BDMC”) as attached hereto and incorporated herein as Exhibit “E”.
If there is a conflict between the capitalized terms used in this Agreement and the terms
defined in the BDMC, the definition set forth in the BDMC [Exhibit “E”} shall prevail.

1.2  CONSISTENCY WITH LAW

The Villages MPD is consistent with the City of Black Diamond Comprehensive Plan and City’s
development regulations (Exhibit “E”). This Agreement is consistent with the terms and
conditions of The Villages MPD Permit Approval.

Section 1 — Definitions and Consistency
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2.0 PROJECT DESCRIPTION

2.1 PROJECT ENVELOPE

This Agreement governs and vests the development, use, and mitigation for The Villages Master
Pianned Development (“MPD”) legally described within Exhibit “B” and graphically shown on
Exhibit “U”. Land within the boundaries of The Villages MPD shown on Exhibit “U”, together
with the associated off-site improvements, shall be physically developed only pursuant to the
terms and conditions of this Agreement.

2.2 PROJECT ELEMENTS

The Villages MPD includes a mix of the following uses: residential, Commercial, Office, Light
Industrial, Retail, educational, civic, Recreational Uses, trails and Open Space on 1,196 acres.
This mix of uses will be comprised of the following, except as may be modified pursuant to
Section 10.4.2: a maximum of 4,800 Dweilling Units (3,600 Single Family {MPD-L and MPD-M)
and 1,200 Multi-Family (MPD-H and MPD-M) Dwelling Units; a maximum of 775,000 square
feet Floor Area of Commercial/Retail/Office/Light Industrial uses, which includes 325,000
square feet of destination and Neighborhood Commercial uses and 450,000 square feet of
Office and Light Industrial uses; multiple school sites, public and civic uses as described in part
by the School Agreement; and at least 481.4 acres of Open Space; and other Recreational Uses.

2.3 MPD SITE PLAN AND PARCEL BOUNDARIES APPROXIMATE

2.3.1 The MPD Site Plan, attached hereto as Exhibit “U” and Figure 3-1 in Exhibit “L” are
derived from a scaled survey, but are at too small a scale to depict surveyed boundaries on the
ground. Accordingly, the Development Parcel boundaries and their associated acreages shown
on Exhibit “U” and/or Figure 3-1 in Exhibit “L” are approximate. A large version of the MPD Site
Plan, with surveyed exterior boundaries and sensitive areas, shall be kept on file with the City.
Surveys of internal Implementing Project boundaries will be submitted with Implementing
Project applications. The Development Parcel boundaries shown on the MPD Site Plan may be
adjusted and/or consolidated pursuant to the processes set forth in Sections 4.4, 10.4.1, 12.8.3,
and/or 12.8.14 of this Agreement, so long as the general character, Open Space and Density of
the MPD Site Plan is implemented and all open space minimum requirements are met.

Section 2 — Project Description
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2.3.2 The boundaries and categories of sensitive areas, as shown on the scaled Constraints
Map contained in the section entitled “Existing Conditions” of the MPD Permit Application and
attached hereto as Exhibit “G,” are based on actual field data presented in The Villages Final
Environmental Impact Statement (“EIS”) dated December 2009. The City and Master Developer
both agree to the boundaries, categories, and information set forth in the Constraints Map,
attached hereto as Exhibit “G”. (The full size version of the Constraints Map shall be kept on file
with the City.) Sensitive areas and their buffers may be modified from those shown on Exhibit
“G” only as allowed by and in compliance with the City’s Sensitive Areas Ordinance (SAO). See
Section 8.0, Sensitive Area Standards for additional discussion of sensitive areas. A copy of the
SAQ is contained in Exhibit “E”.

Section 2 — Project Description
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3.0 PRIORAGREEMENTS

3.1  EFFECT OF DEVELOPMENT AGREEMENT

Annexation of several portions of the property included in The Villages MPD was preceded by
and subject to several multi-party agreements, including:

A. The Black Diamond Urban Growth Area Agreement between the City of Black Diamond,
King County, Plum Creek, and Palmer Coking Coal Company dated December 31, 1996
(“BDUGAA");

B. The Black Diamond Area Open Space Protection Agreement between Plum Creek Land
Company, the City of Black Diamond, King County and Cascade Land Conservancy dated
June 6, 2005 (the “Open Space Agreement”);

C. Black Diamond Ordinance No. 515 dated December 5, 1994;

D. The Pre-Annexation Development Agreement for the West Annexation Area between
Plum Creek Land Company and the City of Black Diamond dated December 8, 2005 {the
“West PAA"); and

E. The Pre-Annexation Development Agreement for the South Annexation Area between
BD Village Partners LP and City of Black Diamond dated August 20, 2009 (the “South
PAA").

These agreements are hereinafter collectively referred to as the “Prior Agreements.” The Prior
Agreements set forth pre-conditions for annexation of a portion of the Project Site, including
requirements for dedication of open space, and development standards. A summary of the
Prior Agreements is contained in attached Exhibit “D”. With respect to the property included in
The Villages MPD, this Agreement fulfills and implements all provisions related to development
standards, infrastructure, Open Space and land use within The Villages MPD contained within
the Prior Agreements. If the property identified in Black Diamond Ordinance No. 517 dated
December 7, 1994, is included in The Villages MPD as an approved Expansion Parcel, Black
Diamond Ordinance 517 shall be included herein as a Prior Agreement. To the extent there is
any conflict between this Agreement and any of the Prior Agreements, the terms of this
Agreement shall control, as between the City and the Master Developer. This Agreement
incorporates many of the terms of the Prior Agreements and to the extent any provision or

Section 3 — Prior Agreements
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reguiremet

t of a Prior Agreement is not included in this Agreement said provision or
requirement shall be construed as not applicable to the Development of The Villages MPD.

Section 3 — Prior Agreements
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4.0 LAND USE AND PROJECT ELEMENTS

4.1 MPD SITE PLAN

Per Condition of Approval No. 128 of the MPD Permit Approval, the City Council approved the
following components of Chapter 3 entitled “Design Concept and Land Use Plan” of the MPD
Permit Application: (i) the Land Use plan map (Figure 3-1, as updated July 8, 2010); (i)
description of categories {beginning on page 3-18); a maximum of 4,800 total residential units
and 775,000 square feet of commercial space; and target densities {Table 3.2}. These approved
components of Chapter 3 are attached hereto and incorporated herein by reference as Exhibit
“Pr.

As provided in Condition of Approval No. 128 of the MPD Permit Approval, “all other specifics
shall be resolved through the Development Agreement process.” Since the date of the MPD
Permit Approval, the Master Developer has added additional detail to, and further refined,
Figure 3-1 {see Exhibit “L"). This more detailed and specific figure is the MPD Site Plan attached
hereto as Exhibit “U.” Neither the Land Use Plan Map shown at Exhibit “L” nor the MPD Site
Plan shown at Exhibit “U” is a surveyed map; the scale of each exhibit prevents that level of
detail. The MPD Site Plan shown on Exhibit “U” refines the Design Concept and Land Use Plan in
Exhibit “L” to shift and improve road alignments to further minimize impacts on sensitive area
buffers, to reflect more accurately, sensitive area buffer widths, to show possible lot layouts,
building footprints, parking and circulation areas, and to show the vacation of certain right-of-
way. The lot layouts, building footprints, parking and circulation areas shown on Exhibit “U” are
only conceptual and may be modified pursuant to Implementing Projects {e.g., subdivisions and
binding site plans) without an amendment to this Agreement.

Pursuant to Condition of Approval No. 128 of the MPD Permit Approval, further specificity is
provided in Table 4-1 below which shows the Dwelling Unit range, range of
commercial/office/retail/light industrial square footage, and anticipated additional possible
uses of each Development Parcel in The Villages MPD. The data included within this Table 4-1
may only be modified pursuant to the MPD Site Plan amendment processes outlined in Section
4.4 below.

Section 4 — Land Use and Project Elements
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Table 4-1

Site Site Range of | Square Feet Range Additional Possible Uses’
Plan Plan Res’l Units | for Commercial/

Parcel Phase | for Parcel' | Office/Retail on

ID Parcel

V1 1B 59-79 N/A E FGHIZE

V2 1B 41-54 N/A E,FGH,IF

V3 1B 52-72 N/A E,F,GH,IJ?

V4 1B 18-25 N/A E,F,G,H,I LS

V5 1B 40-93 N/A E,F,GH,IJ?

V6 1B 53-123 N/A E,F,GH,IJP

V7 1B N/A 86,000 - 344,000SF | A, B, C, E, F, G, H®
V8 1B N/A 61,000 - 240,000SF | A, B, C, E, F, G, H’
V9 1B N/A 46,000 - 183,000SF | A, B, C, F, G, H
V10 1A 88-204 N/A E,F,G,H,I)J

V11l 1A 59106 | 64,000-257,000SF |A,B,C, F,G,H
V12 1A 99-178 | 108,000-431,000SF | A, B, C,F, G, H
V13 1A 121-167 N/A E,F,G,H,I1

V14 1A 27-63 N/A E,F,G,H,IJ

V15 1A 28-55 N/A E,F,G,H,I)J

V16 1A 102-136 N/A E,F,G,H,1J
V17 1A 57-122 N/A E,F,G,H,I)J

Vi3 1A 148-197 N/A E,F,G,H,IJ

V19 1A 66-88 N/A E,F,GHIl)J

V20 2 114-228 N/A E,F,GHI)J

V21 1A 0-0 N/A E

V22 2 84-112 N/A E,F,G,H,I)J
V22-S |2 23-30 N/A E,F,G,H,1)J

V23 2 56-111 N/A E,F,G,H,IJ

V24 1A 66-92 N/A E,F, G H,LIJ

V25 2 77-106 N/A E,F,GH,IL)J
V26 2 25-34 N/A E,F, G, HI]J
V27 2 231-308 N/A E,F,GHI)J

V28 2 229-305 N/A E F,GHI)J

V29 2 64-127 N/A E FG,H,I)J
V30 2 48-96 N/A E,F,G,H,I1J

V31 2 117-156 N/A E,F,G,H,IJ

Section 4 — Land Use and Project Elements
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Site Site Range of | Square Feet Range Additional Possible Uses?
Plan Plan Res'| Units | for Commercial/

Parcel Phase | for Parcel' Office/Retail on

D Parcel

V32 3 21-29 N/A E,F,G,H,I)
V33 3 9-13 N/A E,F,G,H,IJ
V34 3 164-218 N/A E,F,G,H 1)
V35 3 18-24 N/A E,F,G,H,I)J
V36 3 33-66 N/A E,F,G,H,II
V37 3 101-202 N/A E,F,G,H,1I]I
V38 3 80-159 N/A AE,F,GH,IJ
V39 3 50-101 N/A A EFGH,II
V40 3 61-82 N/A A EFGH,IIJ
V41 3 140-187 N/A AEFGHLI
V42 3 55-76 N/A A EFG,H,IJ
V43 3 10-13 N/A AEFGHILIJ
Va4 3 20-26 N/A A EFG,HI)
V45 3 23-30 N/A AEFGHLJ
V46 3 10-13 N/A AE F G HI]J
va7 3 35-49 N/A A E FG,HII
V48 3 90-180 N/A A E FGHII
V49 3 26-53 N/A E,F,G,H1)
V50 3 -0 N/A E

V51 3 60-121 N/A E,F,GH, 1)
V51-5 3 10-20 N/A E,F,G,H,1)
V52 3 33-66 N/A E,F,G,H, 11
V53 3 43-86 N/A E,F,G,H,IJ
V54 3 84-112 N/A E,F,G,H,I1
V55 3 79-110 N/A E,F,G,H,I1
V56 3 89-178 N/A E,F,G,H I
V57 3 0-0 N/A E

V58 3 0-0 N/A E

V59 3 42-83 N/A E,F,G,H,IJ
V60 3 18-36 N/A E,F,G H,I
V6l 3 100-199 N/A E,F,G,H 1)
Va2 3 8-15 N/A E,F,GHI)
V63 3 31-62 N/A E,F,GHI
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Site Site Range of | Square Feet Range Additional Possihle Uses
Plan Plan Res’| Units | for Commercial/

Parcel Phase | for Parcel’ | Office/Retail on

1D Parcel

ved 3 14-27 N/A E,F,G,H,I1J
V65 3 12-25 N/A E,F,G,H,I]
V66 3 N/A 82,000-326,7005F | A,B,C,D,E, F, G
V67 3 N/A 130,000 -522,000SF | A,B,C,D,E,F,G
V68 1B N/A 52,000-209,000SF | A,B,C,D,E F G
V69 1B N/A 51,000—205,0005F | A,B,C,0,E F, G
V70 3 N/A 51,000-205,0005F | A,B,C,D,E F, G
V71 3 117-162 N/A E,F,G,HI)

1. MPD-L results in 4 — 8 du/acre. MPD-M results in 7 — 12 du/facre. MPD-H results in 13-18 du/acre. MPD-
H (18-30) results in 18 —30 du/acre.
2. Additional uses as described below:

A.

TOomMmMoow

X

Neighborhood Commercial — NC (BDMC 18.36.020-030 Exhibit “E”)
Community Commercial — CC (BDMC 18.38.020-030 Exhibit “E”)
Town Center — TC (BDMC 18.40.020-030 Exhibit “E”)

Industrial — | (BDMC 18.44.020-030 Exhibit “E”)

Public — PUB {BDMC 18.46.020-030 Exhibit “E")

Accessory Uses and Structures (BDMC 18.030-060 Exhibit “E”)
Temporary Uses (BDMC 18.52.020-040 Exhibit “E”)

Home Occupations {BDMC 18.54 Exhibit “E”)

Accessory Dwelling Units (BDMC 18.56 Exhibit “E")

Major and Minor Utility Facilities

3. The identification of these additional possible uses shall not preclude or otherwise conflict with the
Enumclaw School District’s intended use of these parcels for a high school, notwithstanding Section 4.4.7
below, should a portion of these parcels be transferred to the Enumclaw School District under the terms
of the School Agreement.

4.2 TOTAL NUMBER OF DWELLING UNITS

As approved by Condition of Approval No. 128 of the MPD Permit Approval, the total number of
Dwelling Units allowed on the Project Site is 4,800 Dwelling Units. The predominant housing

type will be Single Family residential.

Except as may be modified by Section 10.4.2 and

pursuant to Condition of Approval No. 136 of the MPD Permit Approval, the Dwelling Unit mix
is 3,600 Single Family units (MPD-L and MPD-M) consisting of Single Family detached, courtyard
homes, Single Family attached buildings containing four (4) or fewer units, and Cottages; and
1,200 Multi-Family Units (MPD-M and MPD-H) consisting of townhomes and stacked flats. For
purposes of determining the number of Single Family and Multi-Family Dwelling Units, a

Section 4 — Land Use and Project Elements
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residential structure that contains four (4) Dwelling Units shall be counted as four (4) Single
Family Dwelling Units; a residential structure that contains five (5) Dwelling Units shall be
counted as five (5) Multi-Family Dwelling Units. Live/Work Unit locations are identified on the
MPD Site Plan. The Project Site consists of 1,196 acres, of which at least 481.4 acres of Open
Space shall be provided.

4.3 TOTALAMOUNT OF NON-RESIDENTIAL DEVELOPMENT

As approved by Condition of Approval No. 128 of the MPD Permit Approval, the total square
feet of non-residential Development allowed on the Project Site is 775,000 square feet of Floor
Area. Except as may be modified by Section 10.4.2 and pursuant to Condition of Approval No.
136 of the MPD Permit Approval, the mix is 325,000 square feet of Commercial (Mixed Use,
Retail, and neighborhood commercial) and 450,000 square feet of Office and Light Industrial.
Except as may be modified by Section 10.4.2, Light Industrial shall comprise no more than
200,000 square feet. Public Uses and schools as identified in the School Agreement shall not
count towards the total allowed square feet of non-residential Development.

4.4 MPD SITE PLAN AMENDMENTS

The following future MPD Site Plan amendments are allowed pursuant to the process and
standards found in Section 12 of this Agreement. Pursuant to Condition of Approval No. 133 of
the MPD Permit Approval, the frequency of MPD Site Plan amendments is limited to once per
calendar year and shall be requested by the Master Developer by June of each year, with the
exception of year one, when an amendment may be requested later than June, and except as
noted below. MPD Site Plan amendments shall not allow Development of more Dwelling Units
or square feet of non-residential Development than the total amounts permitted under
Subsections 4.1 and 4.2.

4.4.1 The residentiai density ranges (i.e., MPD-L, MPD-M, and MPD-H) of any Development
Parcel can be adjusted one category up or down pursuant to the MPD Permit Approval Minor
Amendment process outlined in Subsection 12.8.14. For example, MPD-L may move up to
MPD-M, or MPD-H may move down to MPD-M. In no instance may a Development Parcel
move up or down more than one density range from its original designation as depicted on

Section 4 — Land Use and Project Elements
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a i

Exhibit “U” unless a Major Amendment to the MPD Permit Approval is approved pursuant to
BDMC 18.98.100 (Exhibit “E”).

4.4.2 Pursuant to Conditions of Approval Nos. 132 and 161 of the MPD Permit Approval, no
Development Parcel abutting the perimeter of the Project Site can increase its density range
without a Major Amendment to the MPD Permit Approval pursuant to BDMC 18.98.100 {Exhibit
“E”). Further, no Development Parcel can increase to MPD-H 18-30 du/acre without a Major
Amendment to the MPD Permit Approval pursuant to BDMC 18.98.100 (Exhibit “E”).

4.4.3 Any Development Parcel abutting or across a road from a Mixed Use designation as
shown on Exhibit “U” may be changed to the Mixed Use designation pursuant to a Minor
Amendment to the MPD Permit Approval Minor Amendment per Subsection 12.8.14(A) of this
Agreement.

4.4.4 Pursuant to Condition of Approval No. 130 of the MPD Permit Approval, any
Development Parcel designated as Mixed Use can be converted to Live/Work Units pursuant to
a Minor Amendment to MPD Permit Approval per Subsection 12.8.14(A) of this Agreement.

4.4.5 A Development Parcel that is designated as school in Exhibit “U”, but is not dedicated to
the Enumclaw School District pursuant to the School Agreement, may revert to the MPD-M
density range pursuant to a Minor Amendment to MPD Permit Approval per Subsection
12.8.14(A). Or, the Master Developer may elect to keep the Development Parcel designated
school and proceed with Development provided the proposed use is authorized in the City's
Public (PUB) zoning district per BDMC Ch. 18.46 (Exhibit “E”) without any amendment to the
MPD Permit Approval or this Agreement. The Master Developer shall inform the Designated
Official of its election by written notice prior to submitting an application for an Implementing
Project on such a Development Parcel.

4.4.6 MPD Site Plan amendments to Open Space areas as shown on Exhibit “U” shall be
allowed with a Minor Amendment to the MPD Permit Approval provided all of the criteria
outlined in BDMC 18.98.100(A}-(H) for a minor amendment are met. Such amendments may
only be processed concurrently with the submittal to the City of an Implementing Project
application; shall not modify the overall Open Space requirement set forth in Section 9.1; are

Section 4 — Land Use and Project Elements
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exempt from the annual docketing requirement set forth in Section 4.4 above; and may include
converting entire Development Parcels to Open Space.

4.4.7 Any Development Parcel, or portion thereof, may be converted to School use pursuant
to a Minor Amendment to MPD Permit Approval per Subsection 12.8.14(A) of this Agreement.
Pursuant to Condition of Approval No. 99 of the MPD Permit Approval, however, if any party
submits an Implementing Project application that seeks to locate a high school as a conditional
use within any lands designated on the MPD Site Plan {Exhibit “U”) for commercial/office/retail
use, then the application for the Minor Amendment to MPD Permit Approval shall also include
an updated fiscal analysis prepared by the Master Developer pursuant to Section 13.6 of this
Agreement. Moreover, if this updated analysis shows a deficit, the Master Developer, not the
Enumclaw School District, shall be required to mitigate the deficit pursuant to Section 13.6 of
this Agreement.

4.4.8 Although the Design Concept and Land Use Plan shown in Exhibit “L” was not a
specifically surveyed map, approximate acreages were assigned to each Development Parcel to
aid in understanding the Design Concept and Land Use Plan. The stated acreage of any
Development Parcel may be increased or decreased up to five percent (5%) concurrent with the
City’s processing of an Implementing Project application without an amendment to the MPD
Permit Approval or this Agreement. The stated acreage of any Development Parcel may be
increased or decreased five-to-ten percent {5-10%) concurrent with the City’s processing of an
Implementing Project application with a Minor Amendment to the MPD Permit Approval.
Typical reasons for aitering the acreage of a Development Parcel include but are not limited to
accommodating on the ground surveying, accommodating detailed engineering designs for
necessary infrastructure, improving the location and/or access to a Park or active Open Space
area, enhancing protections for a sensitive Open Space area, and providing better clustering,
buffers, or trail connections between neighborhoods. The acreage of a Development Parcel
may not be increased or decreased without a Major Amendment to the MPD Permit Approval if
doing so alters the maximum total residential units and square footage of commercial space, or
target densities for the Project Site as a whole, as were approved in Condition of Approval No.
128.
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4.4.9 The road way alignments shown on the MPD Site Plan (Exhibit “U”), and as further
refined in Figure 6-4, may be modified pursuant to and concurrent with an Implementing
Project application {e.g., subdivision or binding site plan) without an amendment to the MPD
Permit Approval or this Agreement. Such amendments are exempt from the annual docketing
requirement set forth in Section 4.4 above.

4.4.10 Any other MPD Site Plan amendment (not listed above) may be processed as a Minor
Amendment to the MPD Permit Approval provided the criteria outlined in BDMC 18.98.100{A)-
(H) (Exhibit “E”) are met; otherwise, a MPD Site Plan amendment constitutes a Major
Amendment to the MPD Permit Approval.

4.5 INTERFACE WITH ADJOINING DEVELOPMENT

When an implementing Project application for a Development Parcel along the Project Site
perimeter is submitted, and the abutting property outside the MPD to such Development
Parcel is not owned by the Master Developer, then the Development Parcel is subject to the
section of the MPD Framework Design Standards and Guidelines entitled “Interface with
Adjoining Development,” which provides guidelines to ensure a transition between the
Development within The Villages MPD that abuts Development outside the Project Site but
within the City limits.

4.6 EXPANSION PARCELS

Pursuant to Conditions of Approval Nos. 134 and 162 of the MPD Permit Approval, any or all of
the Expansion Parcels as set forth in Exhibit “S” may be developed during the Build-Out Period
subject to the process and standards set forth in Sections 10 and 12 of this Agreement.

4,7 ADDITIONAL USE STANDARDS

4.7.1 Construction/Field Offices

Construction/field offices are allowed to be located within existing buildings or modular
structures throughout the Project Site subject to the City’s approval. There is no time limit for
such uses, provided that until the use is terminated, the use shall count towards the maximum
amount of non-residential Development within The Villages MPD.
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4.7.2 Neighborhood Commercial Designed as Corner Stores

Pursuant to Condition of Approval No. 128 of the MPD Permit Approval, the Neighborhood
Commercial uses are the permitted uses authorized in the City's Neighborhood Center (NC)
zone as specifically outlined in BDMC 18.36.020 (Exhibit “E”). An Implementing Project
application that includes Neighborhood Commercial cannot be approved by the City without a
Minor Amendment of the MPD Permit Approval. The following additional criteria shall also
apply to Neighborhood Commercial uses:

1. Automobile fueling stations, limited to four pumps, and limited to no more than
four thousand square feet for a convenience store.

2. Parking areas shall not be located between the building and the street frontage.
Parking should be accessed from a side street if available, or located to the
side(s} or back of the retail uses. On-street parallel parking or head in angle
parking in front of the retail uses is encouraged and may be included in counting
towards the required parking.

3. Direct pedestrian connections from the sidewalk to the stores are strongly
encouraged.
4, Drive-through facilities are not allowed.

4.7.3 Accessory Dwelling Units (ADUs)

The Villages MPD is limited to three hundred (300} Accessory Dwelling Units (ADUs) on the
Project Site. The Master Developer is the oniy party that may submit ADUs applications for the
Project Site unless the Master Developer assigns or transfers this right (or a portion thereof) to
a third party. The City shall not accept an ADU application for the Project Site from a third party
unless such application is accompanied by written approval from the Master Developer.
Accessory Dwelling Unit applications must also be reviewed and approved by the DRC prior to
submittal to the City for approval. The first one hundred sixty (160) ADUs constructed within
the Project Site shall not count towards the total number of Dwelling Units allowed on the
Project Site as set forth in Section 4.2 of this Agreement. Each ADU constructed after this 160
ADU threshold shall be counted as one-third (1/3) of a Dwelling Unit for purposes of the City’s
tracking the total number of Dwelling Units allowed on the Project Site as set forth in Section
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4.2 of this Agreement. The 3:1 ADU ratio established in this subsection is inapplicable to the

Maple Valley Transportation Mitigation Agreement {Exhibit “Q").

4.8 PROCESS TO TRACK TOTAL DWELLING UNITS AND FLOOR AREA

The Designated Official and Master Developer shall develop a process to track Dwelling Unit
counts and non-residential square feet based on approved Construction Permits. Pursuant to
Condition of Approval No. 129 of the MPD Permit Approval, Table 4-8-4 below shows the
anticipated approximate number of Dwelling Units and non-residential square footage within
each Phase of The Villages MPD. As part of the Annual Review described in the Funding
Agreement (Exhibit “N”), the Designated Official and Master Developer shall confirm the
number of Dwelling Units and amount of non-residential Development square footage that has
been developed within The Villages MPD.

Table 4-8-4 Target Unit Count by Phase

Target Single | Target Multi- Target
Phase Family Family Commercial/Office/Retail | Total {Units)
Dweiling Units | Dwelling Units (Square Feet)
1A 436 334 200,000 770
1B 110 205 320,000 315
2 1155 165 0 1,320
3 1899 496 255,000 2,395
Total 3,600 1,200 775,000 4,800

4.9 TRANSFER OF DEVELOPMENT RIGHTS

To achieve the proposed Densities on the Project Site, the Master Developer shall purchase
TDRs and transfer them to the Project Site. The phasing of the purchase and transfer of TDRs to
the Project Site must be consistent with the process and requirements found in the City’s TDR
and MPD Ordinances (Exhibit “E”). Pursuant to the MPD Ordinance, BDMC 18.98.040.A.18
{Exhibit “E”), The Village MPD’s phasing plan for the acquisition of TDRs must demonstrate that
for each Phase, no more than 60% of the proposed residential Density is based upon the land
area included in that Phase. Pursuant to Conclusion of Law No. 62 of the MPD Permit Approval,
The Village MPD's TDR phasing plan is set forth in Table 4-9 and demonstrates that the Master
Developer’s proposed phasing of the purchase and transfer of TDRs meets the requirements of
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BDMC 18.98.040.A.18 (Exhibit “E”), since the ratio of base Density to planned Density for the
land within each Phase is less than or equal to 60%. The Master Developer wili update the TDR
phasing plan, Table 4-9, as necessary and submit it to the City with subsequent Implementing
Project applications. If the proposed Density for an Implementing Project application does not
result in the utilization of more than 60% of the land area for the particular Phase in which the
Implementing Project is proposed, TDRs are not required to be purchased.

The Master Developer and Designated Official shall work cooperatively to create an efficient
process for TDR transactions consistent with BDMC Ch. 19.24 (Exhibit “E”). The Master
Developer shall identify to the City a primary contact for TDR acquisitions, This TDR acquisition
process shall be reviewed annually as part of the Annual Review as identified in Funding
Agreement {(Exhibit “N"}.

The Master Developer shall include a summary of “Base Density Used” and “TDRs Needed” with
each Preliminary Plat application or Site Plan application submitted to the City, and these
values shall be shown on such application’s cover sheet. The City may process and approve a
Preliminary Plat or Site Plan subject to a condition requiring the Master Developer to
demonstrate ownership of all TDRs required for the Preliminary Plat or Site Plan, but the City
will not issue Utility Permits for any road or stormwater improvements for any division of a
Preliminary Plat or Site Plan untit the Master Developer has demonstrated ownership of any
TDRs needed for that division of the Preliminary Plat or Site Plan. Any division of a Final Plat
requiring TDRs will not be processed or approved until the Master Developer has acquired title
to the needed TDRs and they have been assigned by the Master Developer to the applicable
division of the Finai Plat.
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Table 4-9. TDR Phasing Plan
Percent of proposed Density
Planned Base Density TDRs based upon land area
Phase Density used® needed within that Phase
Phase 1A 770 452 318 59%
Phase 1B 315 189 126 60%
Phase 2 1320 295 1025 22%
Phase 3 2395 993 1,407 42%
Note 1
Phase 1A Base Density from Parcel D
Phase 1B Base Density from Parcel C and Parcel B, 70 Dwelling Units of base Density transferred to
Phase 2
Phase 2  Base Density from Parcel E and Guidetti Parcel TDRs, plus 70 Dwelling Units base Density
from Phase 1B
Phase 3  Base Density from BDA, Parcel F-North, and Parcel G
4,10 DEVELOPER IMPROVEMENTS

The Villages MPD design and mitigation measures described in this Agreement, including the
MPD Permit Approval and its Conditions of Approval in Exhibit “C”, mitigate any probable
significant adverse environmental impact directly identified as a consequence of MPD Permit
Approval and this Agreement. Additionally, some elements of the MPD Permit Approval and
mitigation measures include provisions relating to system improvements identified in the City’s
Comprehensive Plan (Exhibit “E”), for which the City might adopt impact fees under RCW
82.02.050 et seq. As designed and with full implementation of all the mitigation measures, The
Villages MPD build-out will fully and adequately mitigate the probable significant adverse
environmental impacts of The Villages MPD and, that through such mitigation measures,
provisions will be made for: {i) the facilities needed to serve new growth as a result of The
Villages MPD within the City and (ii} the Master Developer to construct or pay a proportionate
share of the cost of completing certain system improvements. Unless otherwise provided
elsewhere in this Agreement or in the MPD Permit Approval, the mitigation measures listed this
Agreement and in Exhibit “C” are in lieu of the payment of any impact fees that the City has the
authority to impose pursuant to RCW 82.02.050 et seq., including any amendments thereto,
such that no impact fees shall be imposed on any Implementing Project during the term of this
Agreement except for those impact fees explicitly allowed in this Agreement. This section
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applies to the MPD Permit Approval and to City infrastructure and City fees associated with the
Build-Cut of the MPD. Nathing in this section applies to preclude subsequent environmental
review of implementing Projects under the State Environmental Policy Act (“SEPA”), and
implementing Projects are expected to undergo additional SEPA review,
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5.0 ADDITIONAL BULK, LANDSCAPE AND SIGN STANDARDS

Pursuant to Condition of Approval No. 135 of the MPD Permit Approval, the MPD Project
Specific Design Standards and Guidelines and High Density Residential Supplemental Design
Standards and Guidelines are attached hereto and incorporated herein as Exhibits “H” and “1”,
respectively, The Engineering Design and Construction Standards also are attached hereto and
incorporated herein in Exhibit “E”. This Section of the Agreement sets additional standards that
impose restrictions beyond the City’s applicable codes on The Villages MPD Development. All
Implementing Projects must comply with these standards and guidelines, as well as the MPD
Framework Design Standards and Guidelines.

5.1 DRCREVIEW REQUIRED FOR DESIGN GUIDELINES AND STANDARDS

The DRC shall review and approve each Implementing Project application, except for Utility
Permits and permits for Schools as set forth in the School Agreement, for compliance with the
MPD Project Specific Design Standards and Guidelines prior to submittal to the City for review
and approval. The DRC's approval shall be noted in each such application, which shall be
submitted to the City for review and processing. In the event that the City determines that an
Implementing Project application does not comply with Exhibits “H” and “I” or the MPD
Framework Design Standards and Guidelines, or that the DRC has failed to provide approval,
the Designated Official may require changes to or deny the application.

5.2 DIMENSIONAL STANDARDS

Consistent with BDMC 18.66.020(A) (Exhibit “E”} and RCW 36.70B.170, Condition of Approval
No. 144 of the MPD Permit Approval provides that: “Front yard setbacks and other specific lot
standards shall be determined as part of the Development Agreement.” This subsection
outlines the dimensional standards applicable within the Project Site consistent with the MPD
Permit Approval to impose restrictions beyond the City’s applicable code provisions.

5.2.1 Lot Size and Lot Width

A. The MPD Ordinance does not impose a minimum lot size. The minimum lot size for
Detached Single Family is 2,200 sq. ft. The minimum lot size does not apply to
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alternative lot configurations per Section 5.2.6, Cottages, townhomes or Multi-Family.
Lot sizes are dictated by product type, Setbacks, and other specific lot standards

described in Section 5 of this Agreement.

B. The minimum width of a flag lot is 14 feet for the portion of the lot that serves as
access. One "flag" driveway may access up to two (2} lots.

5.2.2 Residential Setbacks and Maximum Height

Table 5-2-1
Required Setbacks and Maximum Height® ®°
Front Yard @ Maximum
Density Front Yard @ Common Side Side Yard @ | Rear Building
Range Street'/Garage Green’ Yard®® | CornerLot* | Yard | Height®”
MPD-H 10'/NA 16’ 7% 10/ 10/ 45'
MPD -M 10'/20 10 5 10 5 45’
MPD-L 10°/20° 10 5’ 10 5 45’
Notes:
1. Measured to property line.
2. Note that side yard Setback does not apply to common wall on townhome, duplex, other similar attached
Dwelling Units or alternative tot configurations as provided in Subsection 5.2.7.
3. Use easements may be utilized for provision of private yards. Use easements shall not be used for building
code fire separation distance.
4. Setbacks at corner lots with buildings with wrap around porches may be reduced to 5.
5. Maximum building height may be exceeded by 10’ for tower rooms less than 300 sg. ft., and distinctive
architectural elements such as towers, cupolas and spires.
6. Table 5-2-1 does not apply to flag lots, see Section 5.2.5(F).
7. On at least one side of the building there shall be a 32’ or lower accessible eave,
8. Access to escape and rescue windows shall be provided for in building design as required by the then-
applicable City building code.
9. Buildings over 35’ in height shall provide a minimum 7’ by 12° permanent, useable staging area on at least one

side of the building for fire access to the roof. The staging area shall be located adjacent to the accessible
eave,

10. Single Family side yard Setbacks shall be a minimum of 5" in MPD-H.

All residential construction shall be designed in accordance with the then-appiicable City
building code.
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Live/Work Units shall be provided with a NFPA 13 fire sprinkler system. The residential portion
of the Live/Work Unit shall be provided with quick response sprinkler heads, with a separation
between the residential and non-residential uses by a barrier, wall, lintel, or draft curtain.

5.2.3 Allowed Encroachments into Setbacks

A, When a primary egress window on the second floor of a building is directly above an
encroachment on the first floor of the same building, such encroachment in that
location within the 5’ side yard Setback shall be limited to eighteen inches {18")
measured horizontally from the outside wall of the foundation.

B Uncovered decks, patios, walkways, and other minor structural elements less than 30
inches in height; and fences six (6) feet in height or less; are exempt from Setback
requirements.

C. Retaining walls and rockeries and other similar landscape features are allowed within
Setbacks.

D. Monument signs may be located within Setbacks.

E. Encroachments shall only be allowed as long as a minimum thirty inch wide (30"} access

path at the ground level is maintained for emergency purposes. For example, decks may
require stairs, or fences may require a gate.

5.2.4 Measurement of Sethacks
Setbacks are measured perpendicular from the property line to the outside wall of the
foundation of a structure.

5.2.5 Determining Residential Setbacks on Irregular Lots

Irregular Lots are defined as lots that are non-rectangular, lots with three sides, or more than
four sides, and require special measurement techniques in order to achieve the purpose of the
specific Setbacks. The Designated Official may allow alternate Setbacks on irregular lots, other
than those described below, in order to promote unique design opportunities.
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A. Front Setbacks: Front Setbacks shall be measured from the property line that abuts the
street from which the lot is addressed or takes primary public access. For an alley
loaded lot, the front Setback is measured from the lot line furthest from the alley.

B. Rear Setbacks: In the case of an irregularly shaped lot, a ten-foot line which is within the
lot and parallel to and most distant from the front lot line shall be considered the rear

lot line.

C. Side Setbacks: All lot lines, which are not defined as front or rear lot lines, shall be
considered side lot lines.

D. Pie-Shaped Lots: Setbacks on pie-shaped lots shall be measured at the closest point
between the proposed building and the angled lot line, perpendicular to that lot line.

E. Cul-De-Sac Lots: Setbacks shall be taken from the nearest proposed foundation corner,
and measured perpendicular to the property lines.

F. Flag Lots: A flag lot is a lot so shaped that the building area {the “flag”) is not adjacent
to the street or alley on which the lot fronts, and which includes an access strip {the
“pole”) connecting the building area to the street or alley. Setbacks shall be applied at
the enlarged area of the lot (“flag”), and all Sethacks shall be a minimum of five feet,
except that one side of a two-story or taller building shall have a minimum 7’ Setback
for fire access.

5.2.6 Alternative Lot Configurations
in order to promote creative and unigue site designs, Alternative Lot Configurations are
allowed within The Villages MPD. Alternative Lot Configurations include, but are not limited to:

Zero lot line development
“Z” lot configuration

Common access easements/tracts configuration

Ll

Courtyard
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Common access easement/tract configuration
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5.2.7 Fioor Area Ratio {FAR}

Consistent with BDMC 18.36.040{A){1) (“structures without residential uses”), BDMC
18.38.040{A){1} (“structures or sites without residential uses”), BDMC 18.40.040(B){1}
{“structures without residential uses”), BDMC 18.42.040, and BDMC 18.44.040 {Exhibit “E”} and
pursuant to Condition of Approval No. 145 of the MPD Permit Approval, non-residential
Implementing Projects within The Villages MPD shal! not exceed the following Floor Area Ratio

(“FAR") standards:

1. Retail: FAR 1.0
2. Light Industrial: FAR 1.0
3. Commercial: FAR 1.0

5.2.8 Non-Residential Uses: Setbacks and Height

A. Setbacks for Mixed Use, Commercial/Office/Retail/Light Industrial, schools or Parks and
Open Space Development shall be consistent with the International Building Code {IBC),
DRC Design Guidelines, the MPD Project Specific Design Standards and Guidelines
(incorporated herein as Exhibit “H”) and applicable MPD Framework Design Standards
and Guidelines (Exhibit “E”) and subject to review by the Design Review Committee as
established in Section 12.3.

B. Non-Residential Building Height

Table 5-2-2. Non-Residential Building Height

Site Plan Category Max. Building Height*
Mixed-Use 45’
Commercial/Office/Retail 45’
Schools 45’
Parks and Open Space 30
Light Industrial 45’

* Maximum building heights do not apply to Major Utility Facilities.
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5.3 PARKING STANDARDS

The standards for parking facilities are intended to promote vehicular and pedestrian safety
and efficient land use. The standards in this section match or are in addition to those set by
BDMC 18.80.030, 18.80.040, 18.80.045, 18.80.050, and 18.80.060 (Exhibit “E”).

5.3.1 Minimum Parking Requirements

Parking shall comply with BDMC Chapter 18.80 (Exhibit “E”), and the additional standards
provided below.

A. Residential Uses within the MPD-L, MPD-M and MPD-H Categories

Residential uses within the MPD-L, MPD-M and MPD-H density ranges shall provide off-street
parking spaces pursuant to the chart found at BDMC 18.80.030(E) {Exhibit “E”}. In addition,
attached Dwelling Units less than or equal to four (4) Dwelling Units shall provide two spaces
per unit. These requirements are restated here:

Required Spaces

Use Per Unit
Dwelling Unit, detached or attached less than 2
or equal to four (4) Dwelling Units
Dwelling Unit, attached more than four (4) 1.75
dwelling units
Multi-Family studio units 1
Senior Housing 0.75

B. Mixed Use - Village Center

Pursuant to Condition of Approval No. 148 of the MPD Permit Approval, parking spaces shall be
provided within the Village Center as follows, all other areas shall comply with the City’s parking
standards, BDMC Chapter 18.80 {Exhibit “E"):

1. Commercial, Restaurant, Office, Institutional Use

Parking spaces shall be provided at a minimum ratio of 1 space per 500 square
feet of floor area excluding mechanical areas and storage; unless modified
through a shared parking agreement. Parking spaces need not be provided on
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the same Development Parcel. Institutional Uses shall provide spaces as

e
required under Subsection 5.2.1.C of this Agreement.

2. Hotel
Hotel uses shall be provided a minimum of 0.75 spaces per room. These spaces
may be shared with another use with non-competing hours of operation such as

Office space.

3. Mixed -Use Residential
Residential units, except for senior housing, in the Mixed Use designhation shall
be provided a minimum 1.5 off-street parking spaces per Dwelling Unit. Multi-
Family studio units shall provide 1 off-street space per Dwelling Unit. Guest
parking for residential uses shall be satisfied by on-street or shared lot parking
with no specified number of spaces per Dwelling Unit.

4, Senior Housing
Senior housing shall be provided a minimum 0.60 spaces per Dwelling Unit.

C. Institutional Uses

Institutional Uses shall provide the following minimum parking spaces unless a separate parking
analysis for the specific use is provided to the City. These parking minimums match or exceed
those set by BDMC 18.80.030 {Exhibit “E”):

1. Elementary Junior High/Middle School: 1.75 spaces per classroom

2. High School: 5 spaces per classroom

Religious facilities, community clubs, theaters, performing art centers and other similar
facilities: (i) 1 space for every 4 fixed seats or 1 space for every 100 square feet of assembly
space; plus {ii} 1 space for every 500 square feet of Office; and (iii} 1.75 spaces per classroom.

Daycare Center serving more than 12 children: 6 spaces plus 1 space for each required

employee.
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D. Stacking and Loading Spaces

1. As required under BDMC 18.80.045 {Exhibit “E”}, stacking for six cars shall be
provided for each drive-up window: each stacking space shall be a minimum of
15 lineal feet.

2. Loading spaces for Ccmmercial, business park, and Light Industrial uses shall be
provided pursuant to BDMC 18.80.040 (Exhibit “E”), except for Commercial uses
located within Mixed Use designated areas.

3. Commercial buildings located within Mixed Use designated areas shall provide
loading spaces as follows:

a. Uses taking access from Main Street shall not be required to provide off-street
loading spaces.
b. Commercial uses between 5,000 and 25,000 sq. ft. in size, when located off of
Main Street, shall provide a minimum of one (1) off-street loading space.
¢. Commercial uses located off of Main Street greater than 25,000 sq. ft. in size
shall provide a minimum of two (2} off-street loading spaces.
d. Dimensions shall be consistent with BDMC 18.80.040 (Exhibit “E”).

E. Temporary Use, Major and Minor Utility Facilities and Recreational Uses

Minimum parking requirements for Temporary Use, Major and Minor Utility Facilities and
Recreational Uses will be determined by the Designated Official pursuant to the process
established for certain conditional uses in BDMC 18.80.030(B) (Exhibit “E”).

5.3.2 Parking Dimensions
Parking dimensions shall meet or exceed the standards of BDMC 18.80.050(B}(3) (Exhibit “E"),

as follows:
A. Parking spaces shall be as follows:
1. Standard space: 9 ft x 19 ft, including a permitted 2 ft overhang into non-

pedestrian areas.
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Compact space: 8.5 ft x 16 ft, including a permitted 2 ft overhang into non-
pedestrian areas; up to 50% of total required spaces may be compact subject to
Designated Official approval.

™~

3. Motorcycle space: 4.5 ft x 12 ft.

4, Parallel parking space: 24 ft x 7 ft.

Drive aisle widths for parking lots with perpendicular parking is 24" minimum, and for
angled parking is 20" minimum. All dimensions not addressed here shall be as specified
in BDMC Chapter 18.80 {Exhibit “E").

5.3.3 Location of Parking
All required parking spaces shall be located as described in BDMC 18.80.050(C} {Exhibit “E”),

including the additional restriction set forth below:

A,

For all non-residential uses, parking shall be provided within 500 feet of measured
walking distance of the site upon which the use is located unless otherwise provided by
the Designated Official.

5.3.4 Motorcycle and Bicycle Parking
Motorcycle and bicycle parking shall meet or exceed the standards of BDMC 18.80.060 {Exhibit

“E"), as follows:

A.

All Multi-Family Developments and nonresidential uses may provide one motorcycle
space for every 25 required automobile parking spaces in lieu of a required automobile

space.

All Commercial, Light Industrial, Institutional, and Recreational Uses which require 25 or
more parking spaces shall provide a designated bicycle parking area to accommodate a
minimum of five (5) bicycles. Such bicycle parking areas shall provide a secure facility to
which to lock bicycles and shall be located so as to be reasonably convenient to the on-
site use and not interfere with pedestrian or automobile traffic. The Designated Official
may require additional bicycle parking for facilities requiring more than 100 spaces with
high expected bicycle traffic, such as schools.
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5.3.5 Reduced Parking Demand Study
Reductions in parking standards may be authorized pursuant to the process outlined in BDMC
18.80.050(E) (Exhibit “E").

5.4 SIGNAGE STANDARDS

5.4.1 Sign Standards Applicability

All Impiementing Projects within The Villages MPD shall be subject to the definitions, standards,
requirements and processes found within BDMC Chapter 18.82 {Exhibit “E”) as well as the
additional standards further detailed herein.

5.4.2 Sign Permits Review Process
Sign permits shall be reviewed pursuant to BDMC Chapter 18.82 (Exhibit “E”) and Section 12 of
this Agreement.

5.4.3 Real Estate and Construction Sign Program

The Design Review Committee will create a Construction and Real Estate Sign Program that
includes standards for the size, number, location and removal of construction and real estate
signs within The Villages MPD. This sign program shall at a minimum meet all requirements
related to construction and real estate signs within BDMC Chapter 18.82 (Exhibit “E”). The
Master Developer or Homeowners' Association (HOA) shall provide enforcement for the
Construction and Real Estate Sign Program.

5.4.4 Design Review Committee Review
The Master Developer and/or Design Review Committee may require stricter sign standards
and limits than those contained in BDMC Chapter 18.82 (Exhibit “E”).

5.4.5 Retail Area ldentification Sign(s)

A. Allowed Sign Area

Tenants within a retail area consisting of eight or more tenants may consolidate the total
allowed area of ground signs for all tenants within the retail area into one or more retail area
identification signs. The allowed sign area per tenant for a ground sign is 50 sq. feet one side,
100 sq. feet both sides. Individual tenants within a retail area for which there is a retail area
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identification sign shall not be allowed individual ground signs. Regardless of the number o
tenants, the maximum sign area for each retail area identification sign shalt be 200 sg. feet, 100
sq. feet per side. A retail area identification sign may contain only the name of the retail area,

the names of tenants and directional text or arrows.

B. Number of Retail Area ldentification Signs Allowed
Two retail area identification signs are allowed adjacent to each major roadway that the retail
area has frontage on provided the allowed sign area is not exceeded.

C. Design Standards
i. Retail area identification signs shall be designed with similar materials and
architectural character as the buildings within the retail area so as to provide a
cohesive appearance.

ii. Water features, masonry, and/or landscaping should be incorporated into the
design to create visual interest.

iii. Signs may be indirectly lit or have internally illuminated channel letters.
Internally illuminated plastic faced box signs are not allowed.

5.4.6 Neighborhood Identification Signs

Neighborhood identification Signs identifying The Villages MPD are allowed within land zoned
MPD by the City pursuant to the processes and standards set forth within the City’s Sign
Ordinance, BDMC Chapter 18.82 {Exhibit “E”).

5.4.7 Sign Standard Variances
The review procedures and standards for variances from sign standards are pursuant to the
process and standards set forth in BDMC 18.82.040(C) {Exhibit “E”).

5.5 LANDSCAPE STANDARDS

5.5.1 Applicability
The provisions of this Section establish the landscape standards for The Villages MPD, and shall

apply to all Implementing Projects within The Villages MPD except for detached Single Family
residences, Accessory Dwelling Units, attached residentiai dwellings in buildings up to and
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including four (4) Dwelling Units, home occupations, Temporary Uses, accessory uses, Minor
Utilities, and clearing and grading associated with these uses. All implementing Projects,
including those excepted above, are still subject to review by the Design Review Committee
{except for Utility Permits and permits for Schools as set forth in the School Agreement) and to
any applicable landscape proportion and percentage requirements of BDMC 18.72.030 {Exhibit
“E”).

5.5.2 Review Process

A Pursuant to BDMC 18.72 (Exhibit “E”), a landscaping plan or alternative landscaping plan
designed or approved by either a landscape architect licensed in the State of
Washington or a Washington State Nurseryrman shall be submitted by an applicant to
the Designated Official for review and approval as a Construction Permit. Pursuant to
Condition of Approval No. 124 of the MPD Permit Approval, prior to approval, the
Designated Official shall review each submitted landscape plan with the City’s Director
of Natural Resources and Parks for compliance with the following FEIS mitigation
measure: “Mast-producing species (such as hazelnut) and such other native, preferred
vegetation shall be used to mitigate for reduced food sources resulting from habitat
reductions when designing landscape plans for development parcels adjoining wetland
buffers, or for wetland buffer enhancement plantings.”

B. The landscaping plans shall contain generally accepted industry standards and direction
for planting and maintenance such as, but not limited to, tree and shrub planting,
staking, irrigation as necessary, and soil preparation.

5.5.3 Landscape Materials
Landscape materials shall be consistent with BDMC 18.72.020 (Exhibit “E”}, with the following
additional restriction: sixty-five percent (65%) of ail plant materials must be drought tolerant.

5.5.4 Landscape Design

Except for landscape plans included as part of permits for schools as set forth in the School
Agreement, landscaping plans shall be approved by the Design Review Committee prior to
submittal to the City for review and approval.
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5.5.6

Right-of -Way and Associated Landscape Tracts

Consistent with BDMC 18.72.030(F) {(Exhibit “E”), the Master Developer shall provide
trees at a ratio of one tree for each 30 lineal feet of street frontage. In addition, trees
can be staggered, and/or planted in drifts or groves so long as the total number of
required trees is provided, Street trees must be a minimum caliper of 2-inches diameter
at breast height {DBH).

The Master Developer shall plant medians and planter strips with landscape materials
per Subsection 5.5.3 of this Agreement. Trees, shrubs and groundcovers may be
planted in drifts or other arrangements to allow for stormwater quality/Low Impact
Development.

Landscaping within planter strips adjacent to parking spaces must include a low growing
plant palette with a variety of textures, such as, but not limited to, low grasses,

groundcovers and perennials.

Parking Lots

Consistent with BDMC 18.72.030(F) {Exhibit “E”), and with the further restrictions provided
herein, the purpose of Parking Lot landscaping is to soften the visual appearance, soften off-site
views of Parking Lots, add shade and reinforce safe pedestrian access routes to buildings and
connecting sidewalks. The Master Developer shall ensure that all Parking Lots with 12 or more
stalls comply with the following:

A,

Provide trees at a ratio of one tree to six stalls. Such trees may be located in planter
islands or in landscape beds that intrude into the parking lot from the perimeter; and

The total of all interior landscaped areas shall be at least 10 percent of the total parking
area (including parking, maneuvering and loading areas); and

All tandscape areas must be planted with landscape materials per Subsection 5.4.3,
except where pedestrian access is provided. Landscaping adjacent to parking spaces
must include a low growing plant palette with a variety of textures, such as, but not
limited to, low grasses, groundcovers and perennials; and
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5.5.7

A landscape area shall be provided at the end of parking aisles; and

The minimum width of all landscape areas is four {4) feet. To accommeodate the limited
circumstance of tapers and unusual geometry, the Designated Official may approve a
minimum width of two (2} feet for interior landscape areas (not adjacent to right-of-
way), provided the total required area specified in Section 5.5.6.B ahove is provided;
and

A minimum six-foot wide perimeter landscaping area is required adjacent to right-of-
ways, except where vehicular ingress and egress is proposed. The perimeter
landscaping may also include decorative walls, solid fences or vegetation to obscure
views of parking areas. Reductions in the minimum width may be allowed by the
Designated Official when the intent of the perimeter landscaping can be accommodated
using alternative methods (for example a dense formal hedge or trellis structure).

Maintenance

Consistent with BDMC 18.72.040 {Exhibit “E”), to the extent necessary to remain healthy
and attractive, the Master Developer shall ensure that all non-native landscaping shall
be watered, weeded, pruned, freed of pests, and replaced as necessary. Shrubs near
parking lots or driving lanes shall be pruned to prevent blockage of vision necessary for
safe driving. Shrubs shall not be allowed to grow so as to reduce the width of public
sidewalks or required pedestrian walkways.

In addition to BDMC 18.72.040 (Exhibit “E”), the Master Developer shall maintain {(and
bond), for a period of three years from the date of installation, all public and private
landscape improvements, as approved from time to time by the City and/or DRC in
accordance with plans and specifications accompanying each Implementing Approval.
The maintenance hond requirement provided herein shall be limited to three (3) years.
The Master Developer shall maintain all public and private landscape improvements
beyond the initial three year obligation, unless the Master Developer determines, in its
sole discretion, to transfer the maintenance obligation to a Homeowners' Association
or, for private landscaping, to a subsequent owner. A Homeowners' Association shall
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bear the cost of landscape maintenaince for any stormwater facilities associated with
Low Impact Development techniques as well as public landscaping along streets or
associated with stormwater facilities, unless otherwise agreed upon by the City and the
Master Developer {or applicable Homeowners' Association). The parties may elect to
modify the landscape maintenance obligations for public property pursuant to a Minor
Modification to the Development Agreement. The Master Developer’s landscape
maintenance obligation shall be fimited to the following: mowing, watering, weeding,
replacing dead plants, trimming, pruning, maintaining irrigation systems, mulch and
other reasonably related landscape maintenance activities.

. The Master Developer’s failure to adequately maintain the landscape improvements in
accordance with this Development Agreement may result in written notice from the City
to the Master Developer requiring compliance. If the landscaping is not maintained in
accordance with the standards set forth herein, in the reasonable determination of the
Designated Official, after giving the Master Developer ten days (10) written notice, the
City may perform maintenance at the Master Developer’s expense.

. Street Side Landscaping Specific Maintenance Requirements. Pursuant to Condition of
Approval No. 23 of the MPD Permit Approval, the Master Developer or applicable
Homeowners' Association shall maintain all street side landscaping, unless otherwise
agreed upon by the City and the Master Developer or applicable Homeowners’
Association. In the event the Master Developer or applicable Homeowners’ Association
fails to maintain such street-side landscaping, the City may enter into the property,
repair or maintain the landscaping as the City determines in its reasonable discretion is
necessary, and the costs of such maintenance shall be paid by the Master Developer or
Homeowners’ Association, as applicable within thirty {30) days of the date of invoicing
by the City. Any costs not paid within thirty (30) days of invoicing by the City shall be
delinquent, shall have added to them a penalty of ten (10) percent plus interest accruing
at the rate of twelve (12) percent per annum fram the date of delinquency until paid.
Delinquent costs, penalties added thereto and the interest on such costs and penalties
shall be a lien against all property within the Implementing Project in which the street-
side landscaping is located, and said lien may be foreclosed in the same manner
provided for the foreclosure of liens for unpaid sewer rates and charges set forth in
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RCW 35.67.220 — .280, as amended. The following note language shall be added to the
face of each recorded plat or binding site plan:

In the event that the Owners’ Association / Homeowners’ Association fails
to perform any maintenance of private alley, auto court or public street-
side landscaping feature as required by Section 5.5.7 of this Agreement
and, as o result, the City of Black Diamond performs said maintenance,
the lot owners of the [plat/binding site plan] acknowledge and agree on
behalf of themselves and all successors and assigns that, if not paid within
thirty (30} days of invoicing by the City, the City’s total cost arising from
the City’s performance of said required landscaping maintenance plus any
penalties and interest thereon as provided by The Villages MPD
Development Agreement recorded under recording No.
shall be a lien against all property, including individual lots, within the
[plat/binding site plan], and said lien may be foreclosed in the same
manner provided for the foreclosure of liens for unpaid sewer rates and
charges set forth in RCW 35.67.220 —.280, as amended.

5.5.8 Timing of Landscape Improvements

A. The required parking lot landscaping must be in place prior to issuance of a certificate of
occupancy of the building or use for which the parking lot is required. Alternatively, a
performance bond guaranteeing landscape installation within six (6) months of date of
issuance of a certificate of occupancy may be provided by the Master Developer.

B. Landscaping within right-of-ways or associated landscape tracts must be bonded for or
in place prior to City acceptance of the right-of-way,

5.5.9 Landscape Plan Modifications
Consistent with BDMC 18.72.050 {Exhibit “E”), an approved landscape plan may be modified
through the procedures set forth in BDMC Chapters 18.08 and 18.16 (Exhibit “E”).

5.5.10 Buffer Landscaping
On the eastern boundary of The Villages MPD Development Parcel #V13, the Master Developer
shall provide a 50-foot wide vegetative buffer as shown in Exhibit “U”. The Master Developer
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shall leave existing vegetation within this 50-foot-wide buffer where reasonable and practical.
Should the Master Developer remove existing vegetation within this 50-foot-wide buffer due to
either the health of the vegetation or other reasons, landscaping consistent with BDMC
18.72.030 {Exhibit “E”) shall then be required by the City.
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6.0 INTERNAL STREET STANDARDS WITHIN THE VILLAGES MPD

6.1 PURPOSE

Consistent with the transportation-related conditions of approval set forth in the MPD and,
more specifically, Condition of Approval No. 148, this Section establishes standards for the
design, configuration, maintenance and performance of all public and private streets within The
Villages MPD. Pursuant to Condition of Approval No. 21 of the MPD Permit Approval, these
internal street standards are designed to foster the development of a street grid system
throughout the Project Site.

6.2  APPLICABILITY

This Section is applicable to all streets, alleys, private drives and other vehicular accessways
proposed within the MPD. This section is not applicable to intersections of MPD streets with
other City of Black Diamond streets, which are governed by the City’s Street Standards (Exhibit
“E”). Specific land uses, site conditions, visibility limitations and sensitive areas may result in
variations to the minimum street sections described in Subsection 6.3 of this Agreement and
authorized by the Black Diamond Engineering Design and Construction Standards {(Exhibit “E”).
Such variations shail be reviewed and approved pursuant to the standards and processes set
forth in Black Diamond Engineering Design and Construction Standards (Exhibit “E”). Standards
not defined in this Section shall be governed by the City’s Street Standards attached hereto and
incorporated herein as Exhibit “E”.

Adequate roadway capacity shall be provided by the Master Developer within the Project Site
fo provide reasonable access to all Development Parcels while also minimizing impervious
surfaces and roadway impacts. Roadway capacity shall be determined as follows: Each travel
lane is assumed to provide capacity for 600 vehicle trips in the am and pm peak hour. Each land
use category is assumed to produce the following pm peak hour trips:

» Single Family residential: 1.01 trips/per Dwelling Unit (Single Family housing rate}
e Multi-Family residential: 0.57 trips/per Dwelling Unit (average between apartment
and condominium rates)

e Commercial (general}: 1.49 trips/1,000 sq. ft. Floor Area {general office rate)
e Commercial (campus): 1.48 trips/1,000 sq. ft. Floor Area {office park rate)
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e Retail: 3.73 trips/1,000 sq.ft. Floor Area {shopping center rate)

Unless an alternative, which is supported by a traffic impact analysis report, is proposed by the
Master Developer, the number of trips shall be multiplied by the appropriate number of units
to determine the number of lanes that must be provided to serve each area of the Project Site.
For example, 2,400 single family units could be served by one four-lane road (two lanes in each
direction) or two, two-lane roads {each with one lane in each direction). (Note, additional roads
might be required for emergency services purposes). Categories not listed above shall be based
on the appropriate and applicable ITE trip generation rates as approved by the Designated
Official in his reasonable discretion. The Designated Official may, in his reasonable discretion,
require the use of a traffic model as part of review of any Implementing Project to evaluate the
performance of intersections and roadways within The Villages MPD. Parameters for the use of
a traffic model to evaluate impacts outside the Project Site are set forth elsewhere in this

Agreement.

6.3  STREET DESIGN

As authorized by Condition of Approval No. 128 of the MPD Permit Approval, street alignment
for The Villages MPD shall be as shown cn the MPD Site Plan in Exhibit A hereto; provided,
however, that the Designated Official may approve road alignment(s} that differ from that
shown on Figure 3.1 where necessary to meet the Black Diamond Engineering Design and
Construction Standards (Exhibit "E”}.

As authorized by Condition of Approval No. 148 of the MPD Permit Approval, street sections for
all street types within The Villages MPD are set by this Agreement. The various elements that
may be found in public streets within The Villages MPD are shown below:
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The Master Developer will provide each required element on all streets. Bike lanes are only
required on those roadways designated as a bicycle route on Figure 6-3 (or as modified in
individual Implementing Approvals) set forth herein. A roadway carrying traffic in excess of 600
{AM or PM) peak hour trips may require an additional vehicle lane to provide the necessary

capacity.

The Designated Official may approve alternate road sections as part of an Implementing

Project, to respond to specific site characteristics and design constraints.

variations that may be considered by the Designated Official include but are not limited to:

s Design speeds
* Road grades and slopes
e Curb return radius

s lane geometry (cross-slope, crowns, inverted crowns, etc.}

e Curb types and locations
+« Materials and surfacing requirements
s Road section standards

Examples of

+ Provisions for alternate access via private streets when minimum fire access is provided

s Traffic calming measures
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Removal of parking (On-street parking is required within an Implementing Approval to
the extent necessary to provide guest parking for the Implementing Approval. This
means that some streets within an Implementing Approval may have street parking and
some may not.)
Removal of sidewalks — A sidewalk is required on both sides of all roadways. However,
the Designated Official may consider the elimination of a sidewalk in the following
circumstances:
= Where roadways pass through Open Space, the sidewalk may be eliminated
on one side, with the provision that pedestrian crossings are provided at the

terminus of each dropped sidewalk section;

» On roads where a paved or hard surface multi-purpose trail is provided
parallel to and within sight of the roadway and connections are periodically
provided between the roadway and the trail; or

» A sidewalk on one or both sides may be eliminated in cul-de-sac or
hammerhead type of street ends where fewer than five residences on each

side are proposed.

Removal of planter strips — Planter strips may be reduced or eliminated within or
adjacent to a critical area or buffer; along the side of a street that is adjacent to a Park
or Open Space area; in Commercial/Office and Mixed-Use areas; or where the planter
strip would in the determination of the Designated Official create a threat to public
safety (for example, sight distance or pedestrian visibility). In Commercial/Office and
Mixed-Use areas, tree wells may be provided instead if approved by the Designated
Official pursuant to BDMC 18.72.020{G) (Exhibit “E").

Avoidance of sensitive area impacts

Bicycle lanes — Bicycle lanes are only required to be included on street sections that are
shown as Bike Routes on Figure 6.3. Bicycle lanes as shown on Figure 6.3 may be
eliminated if an adequate off-street trail facility is provided as a replacement, in the
reasonable discretion of the Designated Official.
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Private streets shall provide at least the minimum fire access required by the then applicable
City building code. Private street geometry and design specifics will be reviewed and approved
by the Designated Official with each Implementing Project.

6.4 STREET CONNECTIVITY

6.4.1 On-Site Connections

A, The street layout for a proposed Implementing Project shall include connections to all
street stub-outs provided by abutting Development as shown on Figure 6.3 within The
Villages MPD. Connections to existing road stubs within King County are not required,
unless they are necessary to provide fire access. As required by Condition of Approval
No. 28 of the MPD Permit Approval, no Implementing Projects located east of MPD Site
Plan Development Parcel V48 shall be approved prior to completion of the South
Connector roadway to its intersection with SR-169 provided single point of access
standards are met or alternative secondary access is provided. (Note: No connection to
Green Valley Road is proposed.)

6.4.2 Off-Site Connections

The Villages MPD shall stub streets to the boundaries of abutting off-site property as generally
shown on the Bike Route and Future Connection Plan (Figure 6.3). The connection points on
the Bike Route and Future Connection Plan are approximate. The actual design and location of
connection points will be determined at the preliminary implementing plat or final engineering
stage of Implementing Projects by the Master Developer and Designated Official using a
collabaorative process.

6.4.3 Pipeline Road

The design of Pipeline Road is to extend from Parcel C at the intersection of the Community
Connector and Lake Sawyer Rd SE, easterly towards SR-169, intersecting SR-169 in the vicinity
of Black Diamond-Ravensdale Rd, or where the future improved intersection of SR-169 and
Black Diamond-Ravensdale Road lies, as determined by the City. Pursuant to Condition of
Approval No. 31 of the MPD Permit Approval, the preliminary design and alignment of the
Pipeline Road shall be completed by the Master Developer and the right of way dedicated to
the City prior to the City’s approval of a building permit for the 1200 Dwelling Unit of The
Villages MPD. The Pipeline Road shall be constructed by the Master Developer and open for
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traffic prior to the earlier of: (i) City’s approval of a building permit for the 1746" Dwelling Unit
of The Villages MPD; or (ii) when the Traffic Monitoring Plan (Exhibit “F”} shows that
construction is necessary to prevent a significantly adverse degradation of Level of Service on
Roberts Drive. The Master Developer is required to monitor and, if triggered by the Traffic
Monitoring Plan {Exhibit “F”}, improve the following intersections along Roberts Drive per Table
11-5-1: {i} Roberts Drive/Morgan Street; (ii) SR 169/Roberts Drive; and (jii) Lake Sawyer Road
SE/Roberts Drive. For purposes of this Section 6.4.3, “significantly adverse degradation of Level
of Service” shall mean that the Master Developer is unable to make further improvements to
these three identified intersections to meet adopted LOS (as defined in the City of Black
Diamond’s Comprehensive Plan, 2008, or other jurisdiction’s standard applicable to the MPD
Permit Approval} without widening Roberts Drive to provide an additional eastbound travel
lane and/or westbound travel lane.

6.5 OWNERSHIP AND MAINTENANCE

A. Cwnership and Maintenance,

Pursuant to Condition of Approval No. 22 of the MPD Permit Approval, all street right-of-way
will be dedicated to, owned and maintained by the City except for private streets which include
alleys, autocourts serving less than 20 Dwelling Units and Main Street. Maintenance of
landscape tracts and planting strips associated with streets within the MPD will be provided by
the Homeowners’ Association or subset thereof pursuant to the provisions of Subsection 5.5.7
of this Agreement. Provided, however, requirements of this Subsection may be superseded by
Subsection 13.6 of this Agreement.

B. Maintenance of Private Street(s).

Master Developer agrees to maintain all private streets, alleys and autocourts serving 20 units
or less as constructed in accordance with each approved Implementing Project, for a period of
three years from final plat recording or other Implementing Approval. Unless otherwise agreed
upon by the City and the Master Developer (or applicable Homeowners' Association), the
Master Developer’s street maintenance obligation, as set forth herein, shall automatically
renew for an additional two year period, and continue every two years thereafter. The Master
Developer, in its sole discretion, may elect to transfer the private street maintenance obligation
to a Homeowners’ Association or other acceptable entity following its initial three year
obligation. The Master Developer’s failure to adequately maintain private streets in accordance
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with this Agreement will result in written notice from the City to the Master Developer
requiring compliance. If a private street is not maintained in a manner adequate to maintain
safe passage, in the reasonable determination of the Designated Official within ten (10) days of
delivery of the written notice the City may perform the required maintenance with the
reasonable costs associated therewith charged to the Master Developer. In the event of an
emergency, the applicable notice period shall be reduced to twenty-four (24} hours and the City
may provide notice via a phone call to the Master Developer’'s designated representative.
Pursuant to Condition of Approval No. 22 of the MPD Permit Approval, if the Master Developer
fails to perform such maintenance as required herein and, as a result, the City performs such
required maintenance, the City’s total costs arising from its performance of the maintenance
shall be paid by the Master Developer or Homeowners’ Association, as applicable within thirty
{30) days of the date of invoicing by the City. Any costs not paid within thirty (30) days of
invoicing by the City shall be delinquent, shall have added to them a penalty of ten (10) percent
plus interest accruing at the rate of twelve (12) percent per annum from the date of
delinquency until paid. Delinquent costs, penalties added thereto and the interest on such costs
and penalties shall be a lien against all property within the Implementing Project in which the
private street, alley or autocourt is located, and said lien may be foreclosed in the same manner
provided for the foreclosure of liens for unpaid sewer rates and charges set forth in RCW
35.67.220 — 280, as amended. The following note language shall be added to the face of each
recorded plat or binding site plan:

In the event that the Owners’ Association / Homeowners’ Association fails to
perform any maintenance of private street, alley, or auto court as required by
Section 6.5 of The Villages MPD Development Agreement recorded under
recording No. and, as a result, the City of Black Diamond
performs said required maintenance, the lot owners of the [plat/binding site
plan] acknowledge and agree on behualf of themselves and all successors and
assigns that, if not paid within thirty (30) days of invoicing by the City, the City’s
total cost arising from the City’s performance of said required private street
maintenance plus any penalties and interest thereon as provided by The Villages
MPD Development Agreement shall be a lien against all property, including
individual lots, within this [plat/binding site plan], and said lien may be
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foreclosed in the same manner provided for the foreclosure of liens for unpaid

sewer rates and charges set forth in RCW 35.67.220 — 280, as amended.
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FIGURE 6.3:
BIKE ROUTE AND FUTURE CONNECTION PLAN
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7.0 WATER, SEWER AND STORMWATER UTILITY STANDARDS

7.1 GENERAL REQUIREMENTS

7.1.1 Regional Facilities

Regional Facilities are necessary for Development to occur on the Project Site. The Master
Developer shall design and construct the Regional Facilities that are necessary to serve the
Implementing Proiects, consistent with the City’s adopted level of service, or as otherwise
specified by Prior Agreements.

7.1.2 Project-Level Facilities

Project-Level Facilities are items such as on-site water mains, sewer and stormwater facilities.
Project-Level Facilities will be Constructed by the Master Developer as Development progresses
across the Project Site consistent with the Black Diamond Engineering Design and Construction
Standards {Exhibit “E"”} as further detailed in this Section.

7.1.3 Location and Type of Facilities Approximate

The location and type of Regional Facilities shown on the Conceptual Water, Sewer,
Stormwater and Phasing Plans {attached hereto as Exhibit “K”) are approximate and may
change during the design phase provided that the intent of the plans is met as reasonably
determined by the Designated Official. Alternate means of achieving utility service to and
within the Project Site an a temporary or permanent basis will be considered by the Desighated
Official through a Utility Permit application.

7.1.4 Bonding for Improvements

The Master Developer may defer improvements so long as the completion of the work is
guaranteed by a performance/payment bond or other financial guarantee and is not required
by permit conditions or necessary for utility service or safety conditions of the public.
Consistent with the Black Diamond Engineering Design and Construction Standards {Exhibit
“E"), Section 1.5, the bond, or other financial guarantee, must be in a form acceptable to the
City in an amount equal to one hundred fifty percent (150%) of the expected construction cost
of all of the uncompleted work. The City Engineer shall review Master Developer's estimate of
the cost of the improvements, identified in an approved set of civil construction drawings,
guaranteeing the actual construction and installation of such improvements and payment for
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such improvementis within a time frame to be set by the
Section. The construction estimate (for bond calculation purposes) shall include 15% for soft
costs and 10% for administrative costs.

City Engineer consistent with this

7.1.5 Inspection and Accepiance of Improvements

The City shall make a reasonable effort to inspect improvements within one {1} business day of
the inspection request, as long as the improvements are complete. The inspector shall
determine whether the improvements are substantially complete, and provide a written list of
any corrections or additional work necessary for physical completion of the improvements
within 7 Days of the date of the inspection. The City shall make reasonable effort to provide
one comprehensive written list upon which all subsequent inspections shall be based. The
improvements shall be accepted by the City Council.

7.1.6 Release of Bond or Financial Guarantee

The City shall make a reasonable effort to fully release original bond or financial guarantee
amounts within fourteen (14) Days of City Council acceptance of the improvements according
to the Black Diamond Engineering Design and Construction Standards (Exhibit “E”).

Original bond or financial guarantee amounts may be reduced at the reasonable discretion of
the Designated Official. Financial guarantees will be fully released only after final acceptance of
the subject improvements by the City Council.

7.1.7 Ownership

All water, sewer and stormwater facilities within public right-of-way or public easement will
become part of the City’s system upon acceptance by the City Council pursuant to the Black
Diamond Engineering Design and Construction Standards (Exhibit “E”). Some facilities within
the right-of-way may be privately owned and operated as long as the entity that owns and
operates the facilities has a valid franchise agreement with the City.

7.1.8 Deviation Review Criteria
Deviations from standards are allowed consistent with the process and standards for Deviations
found in the Black Diamond Engineering Design and Construction Standards {Exhibit “E”).
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7.1.9 Capital Facilities Charges

Pursuant to BDMC 13.04 and 13.20 (Exhibit “E”}, the purpose of the City’s water capital facilities
charge and sewer connection and reserve capacity capital charges (the “Capital Facilities
Charges”) is to collect funds to assure new users pay an equitable share of the City’s water and
sewer facilities. The Master Developer, however, will not be using the City's existing system to
serve the MPD's Implementing Projects, other than on a limited basis and will instead be
constructing the water and sewer infrastructure necessary to serve the Project Site. Further, if
the City were to assess Capital Facilities Charges against the Implementing Projects and then, as
required by state law, provide a credit to the Master Develeoper for the cost of its facility
infrastructure construction, the total amount of the credit due would exceed the total Capital
Facilities Charges to be collected. Therefore, in consideration for the Master Developer’s
construction of the water and sewer infrastructure necessary to serve the Project Site, the City
shall not collect Capital Facilities Charges for Implementing Project approvals sought for the
Villages MPD provided the City Council adopts an ordinance exempting Implementing Projects
from the City’s Capital Facilities Charges, and the Master Developer shall not seek credit or
reimbursement from the City under the Water Supply and Facilities Funding Agreement. If the
City Council does not adopt such an ordinance, general facilities charges will be assessed again
Implementing Projects of The Villages MPD and the Master Developer will receive a credit
against such charges for the cost of its construction of facility infrastructure.

7.2  WATER SYSTEM STANDARDS

This agreement shall not apply within the Covington Water District to the extent that this
section unlawfully conflicts with the authority of the Covington Water District.

7.2.1 Water Availahility

The Master Developer controls property with the rights to approximately 1,080,310 gallons of
water per day {“GPD”). This is determined through the “Three Party Agreement” between
Plum Creek Land Company, Black Diamond Associates, Ltd., and Palmer Coking Coal Company
dated August 8, 2003.

Any Implementing Project application process that calls for a certificate of water availability
shall be satisfied by reference to this Agreement. Improvements necessary to provide water
service to each Implementing Project must be provided by the Master Developer consistent
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with this Agreement, and the MPD Conditions of Approval. Connections are allowed up to the
point of existing capacity as arranged for in the Water Supply and Facilities Funding Agreement
dated August 11, 2003, as amended by the First Addendum dated July 22, 2004 (“WSFFA”). If
there are insufficient facilities or capacity to serve some or all of a proposed Implementing
Project, then the Designated Official may require the Master Developer to obtain such
additional water supply capacity and/or design and construct new water mains, upgrades to
existing mains, a reservoir, pressure reducing valves or such other facilities necessary to serve
the Implementing Project. In addition, consistent with MPD Condition of Approval Nos. 51 and
52, in the event functionally equivalent water distribution facilities are proposed by the Master
Developer, for example, to accommodate service from another provider, and those new
distribution alternatives necessitate an amendment to the City’s Water System Plan, the Master

Developer shall be responsible to pay for the cost of that update.

7.2.2 Water System Design and Construction

A, Except as specified in the WSFFA, all water system facilities (on and off-site) required for
service to The Villages MPD shall be designed and Constructed by the Master Developer,
in accordance with The Villages Conceptual Water Plan (Figure 7.2A), and the Black
Diamond Engineering Design and Construction Standards (Exhibit “E”) and will become
part of the City’s system upon acceptance by the Designated Official.

B. Fire flows, hydrant locations and distribution must comply with the then applicable City
building code.
C. Pursuant to Section 6.1.05.4 of the Black Diamond Engineering Design and Construction

Standards (Exhibit “E”), sufficient quantity and duration of fire flows shall be available
prior to the start of any combustible construction. Such requirements apply to the areas
actually under construction; areas under construction but without structures are not
required to have fire flows until combustible construction begins.

7.2.3 Water Connection Charges Not Applicable

Pursuant to Section 7.1.9 above and in recognition: (i) that The Villages MPD’s water system
and the improvements to the City’s water system necessary for Development have been or will
be installed at the Master Developer’s cost; and {ii) of the substantial investment in water
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infrastructure resufting from the WSFFA; and (iii} that the Master Developer shall not seek
credit or reimbursement from the City under the Water Supply and Facilities Funding
Agreement, Implementing Projects within The Villages MPD shall not be required to pay the
City’s general facilities charges, connection charges, or system development charges, including
any amendments thereto except as provided for in Section 7.2.1.

7.2.4 Remaining Water Capacity

If, after three years from the final Implementing Approval, the Master Developer has not
submitted a development project within the City's water service area that will use any
remaining water capacity from the 1,080,310 GPD, the City will have the first right of refusai to
repurchase the water supply at the then current capital facility charge rate reduced by the
conservation factor achieved within The Villages MPD.

7.2.5 Water Conservation and Monitoring Plan

The Villages MPD's Water Conservation Plan at Chapter 8 of the MPD Permit Application was
approved in the MPD Permit Approval. Pursuant to Condition of Approval No. 53 of the MPD
Permit Approval, this Section restates the Water Conservation Plan approved in the MPD
Permit Approval Conditions for The Villages. The intent of this planis to create a 10% reduction
in water consumption compared to the current existing average use per ERU use standard of
187 gallons per day (GPD). If the 10% savings target is not achieved, then resulting constraints
on water supply allocated to The Villages MPD may limit ultimate build-out of the MPD.

In order to ensure the water conservation technigues proposed for The Villages MPD will in fact
obtain a 10% reduction, a monitoring plan will be implemented by the Master Developer.
Monitoring residential water use can only be attained through direct meter reading of
individual homes. Pursuant to Condition of Approval No. 54 of the MPD Permit Approval,
following occupancy of the 500" Dwelling Unit, a representative block of occupied homes,
representing 5% of the total (25 Dwelling Units}, will be selected by the Designated Official from
the different home types. Water use for those 25 Dwelling Units shall be tracked for a period of
one year. If the Designated Official determines, in his reasonable discretion, that the water
monitoring plan described above is not adequately tracking MPD water usage, the Designated
Official may select a method for monitoring water use including review of City meter records.
The resulting data will be compared to the baseline of 187 gallons per day to determine if the
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10% reduction is being achieved. The results of the water monitoring plan shall be completed
within thirty (30) days following the conclusion of meter reading and be maintained by the
Designated Official.

This same monitoring method will be repeated following the completion of future Phases. If
the data results show water use of any particular Phase has not been reduced by at least 18.7
GPD (10% below the City’s current existing City use standard of 187 GPD), then an updated
mitigation plan reasonably acceptable to the City will be developed by the Master Developer at
that time to bring the future Development within the required standard and to offset any
excess water usage from prior Development that did not meet this standard.

The approved water conservation plan is set forth below.

The following appliances and plumbing fixtures must meet the EPA WaterSense specifications
in effect at the time of building permit application. Specifications equivalent to the EPA
WaterSense specifications may be used with the concurrence of the City and Master Developer.
The current EPA WaterSense specifications are summarized below:

A. Toilets
1. Single Flush Toilets - The effective flush volume shall not exceed 1.28 gallons (4.8
liters).
2. Dual Flush Toilets - The effective flush volume shall not exceed 1.28 gallons {4.8

liters). The effective flush volume is defined as the composite, average flush
volume of two reduced flushes and one full flush.

B. Lavatory Faucets
1. The maximum flow rate shall not exceed 1.5 gallons per minute (gpm) at a
pressure of 60 pounds per square inch (psi) at the inlet, when water is flowing;
and
2, The minimum flow rate shall not be less than 0.8 gpm {3.0 L/min) at a pressure

of 20 psi at the inlet, when water is flowing. A lavatory faucet is also considered
to meet this flow rate requirement if equipped with a lavatory faucet accessory
that meets this requirement.
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C. Kitchen Faucet
Maximum flow rate of 2.2 gpm at 60 psi.

D. Showerheads
Maximum flow rate of 2.5 gpm at 80 psi.

E. Appliances
Dishwashers must be ENERGY STAR qualified or equivalent.

Clothes washers must be ENERGY STAR qualified with a water factor of less than or equal to 6.0
gallons of water per cycle per cubic foot of capacity.

7.2.6 Regional Water Facilities

The Villages MPD Conceptual Water Plan (Figure 7.2A) provides one alternative for the general
location of on and off-site water mains, pressure reducing valves and reservoirs to be
Constructed by the Master Developer. The Villages MPD Main Property is located primarily
within the 750 pressure zone. Water from existing City facilities will be delivered to the Project
Site using pressure reducing valves to reduce the water to the appropriate pressure zone.

The Master Developer may seek alternate means of achieving water service to and within The
Villages MPD through the Utility Permit application and approval process set forth in the BDMC
(Exhibit “E”) and Black Diamond Engineering Design and Construction Standards (Exhibit “E”).

7.2.7

This Agreement governs MPD Development and, as such, nothing in this Agreement shall have
any effect on, nor constitute legal support for, any right of either the Covington Water District
to provide water service to that portion of the MPD Development lying within Covington Water
District’s water service area boundaries as shown in the South King County Coordinated Water
System Plan (SKCCWSP), or the City of Black Diamond to provide water service to that same
area as shown in the City’s Water System Plan.

Section 7 — Water, Sewer and Stormwater Utility Standards
Page 57
November 2011




The Villages Master Planned Development
Development Agreement

All MPD Deveiopment that is located within Covington Water District’s water service area
boundaries and that is ultimately connected to and physically served by Covington Water
District facilities shall comply with the District’s adopted standards, procedures and system
extension requirements for water service and connection to District facilities.

7.3  SANITARY SEWER DESIGN STANDARDS

7.3.1 Sewer Availability

This Agreement provides sewer availability to service 4,800 Dwelling Units on The Villages MPD
(3,600 Single Family and 1,200 Multi-family) as well as 775,000 square feet of
commercial/office/retail/light industrial uses, plus additional Public Uses and schools as defined
in part by the School Agreement. Any Implementing Project application process that calls for a
certificate of sewer availability shall be satisfied by reference to this Agreement.

7.3.2 Sewer Design and Construction Standards

All sewer system facilities (on and off-site, except those existing or proposed facilities owned or
maintained by King County) required to provide service to The Villages MPD shall be designhed
and Constructed by the Master Developer in accordance with the Black Diamond Engineering
Design and Construction Standards (Exhibit “E”) and will become part of the City's system upon
acceptance by the City.

7.3.3 Connection to City Sewer

Pursuant to Section 7.1.9 above, Implementing Projects within The Villages MPD shall not be
required to pay the City’s general facilities charge or other connection fees provided: (i} all
supporting sewer infrastructure necessary to serve The Villages MPD is provided for by the
Master Developer and Implementing Project developers; and (ii} the mitigation projects listed
in Tables 11-3-1 through 11-3-4 and 11.4.1 in Section 11 are Constructed by the Master
Developer prior to the end of the Build-Qut Period. The Master Developer shall deliver the
sewage from The Villages MPD to the City sewer system or direct to a King County facility as
directed by the City.

7.3.4 Regional Sewer Facilities
The Villages MPD Conceptual Sewer Plan {Figure 7.3) shows the general location of the
proposed sewer coliection system, force mains and up to four (4) new pump stations that will
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pump wastewater to a City designated discharge location. Approximate facility locations are
shown on attached Figure 7.3, final locations are subject to City review and approval.

7.4 STORMWATER MANAGEMENT STANDARDS

7.4.1 Stormwater Facilities Availability

Stormwater facilities must be provided consistent with the standards in the Black Diamond
Engineering Design and Construction Standards {Exhibit “E”) and further detailed in Section 7.4.
When constructing an Implementing Project, the Master Developer {and successors-in-interest)
must comply with both the stormwater standards applicable to all zones for all Phases (see
Section 7.4.4.A), as well as the specific stormwater standards applicable to the stormwater zone
in which the Implementing Project is located. For each proposed Implementing Project, a storm
drainage report providing for preliminary sizing of facilities must be provided that evaluates the
proposal and specifies the facilities necessary to meet the standards in the Black Diamond
Engineering Design and Construction Standards (Exhibit “E”) and this Agreement. Construction
of temporary or permanent water quality and/or detention ponds, infiltration facilities, storm
drains, water quality facilities, wetland recharge or other stormwater facilities may be required
by the Designated Official to ensure that the facilities necessary to serve an Implementing
Project are in place or will be provided.

Priar to submitting applications for Implementing Projects for Phase 3 of The Villages MPD, the
Master Developer shall demonstrate that King County has permitted Project 1I-13.
Alternatively, the Master Developer and the City shall agree on an alternative method of
stormwater treatment within the City limits.

7.4.2 Regional Stormwater Facilities

The components of the stormwater management plan far the Project Site include infiltration of
stormwater into the shallow aquifer (Qvr) through Low Impact Development facilities;
infiltration into the deep aquifer (Qpog) through infiltration facilities; conventional ponds;
wetland recharge; water quality treatment facilities and regional stormwater management
facilities.

Facilities to serve the entire Villages MPD have heen planned and approximate locations
determined (see attached Conceptual Stormwater Plan, Figure 7.4). There will be two
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stormwater facilities which will infiltrate into the deeper aquifer (Qpog). One of the
stormwater facilities will be used to treat the excess stormwater created by the need for water
balance to Horseshoe Lake. The second will be an off-site Regional Facility to treat and
infiltrate the excess stormwater created by the need for water balance to the shallow aquifer,
Black Diamond Lake, and the wetlands on the southern portion of the Project Site. The Master
Developer shall be required to obtain all necessary permits from King County for construction,
including any necessary approval or agreement authorizing the City to perform maintenance of
the large regional storm pond proposed west of the Project Site. The Master Developer shall
submit engineering plans to the City for approval, which shall not be unreasonably withheld or
delayed, prior to submitting such plans to the County,

Pursuant to Condition of Approval No. 77 of the MPD Permit Approval, alternate means of
achieving stormwater service within the MPD may be authorized through a Utility Permit,
including deviations from stormwater facilities listed in the EIS, when justified by a technical
analysis, risk assessment.

7.4.3 Stormwater Management

The Master Developer shall comply with the stormwater management provisions provided
below. In the event of a conflict between these provisions and the Stormwater Management
Design Standards set forth in Section 7.4.4 of this Agreement, the Stormwater Management
Design Standards shall prevail.

A Minimize impacts to water quality in Lake Sawyer by assuring no net increase in
phosphorus to Lake Sawyer occurs associated with MPD development within basins that
drain to Lake Sawyer. No net increase can be accomplished by on-site or off-site source
or mechanical controls, control of phosphorus from off-site compensating projects, or
other methods approved by the Designated Official.

B. Pursuant to BDMC 14.04.020 {Exhibit “E”}, maintain surface water and groundwater
quality and quantities consistent with the requirements of the Department of Ecology’s
2005 Stormwater Manual (“2005 DOE Manual”) for Western Washington.
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Recharge groundwater with stormwater infiltrated using Low Impact Development
technigues and infiltration facilities.

Utilize clean roof run-off to recharge wetlands, streams and groundwater to the
greatest extent feasible.

Provide a menu of stormwater treatment options ranging from ponds to rain gardens.

Minimize impacts to Horseshoe Lake water levels by ensuring that the volume of
stormwater infiltrated into the shallow outwash upgradient of Horseshoe Lake is
approximately the same as that which infiltrates under predeveloped conditions.

Maintain hydrology for Black Diamond Lake and wetlands on the site by recharging
them with approximately the same volume of stormwater as would occur under
predeveloped conditions.

Maintain pH levels and water quality in Black Diamond Lake.

Avoid impacts to steep slopes by routing excess stormwater away from slopes to a
stormwater management facility.

Pursuant to Condition of Approval No. 71 of the MPD Permit Approval, provide a
proactive, responsive temporary erosion and sediment control plan to prevent erosion
and sediment transport and protect receiving waters during the construction Phase.

Construct a stormwater system that does not burden the City with excessive
maintenance costs.

Pursuant to Condition of Approval No. 74 of the MPD Permit Approval, maintain a
stormwater system that allows for adaptive management of detention and discharge
rates and allows for redirection of stormwater overflows when environmental
advantages become apparent.
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7.4.4 Stormwater Management Design Standards

The Villages MPD has been divided into stormwater management zones shown on the
Conceptual Stormwater Plan (Figure 7.4). Each stormwater management zone has a unigue set
of specific stormwater requirements. Developable area, areas of impervious and pervious
surface, area of rooftops, the amount of stormwater that can be infiltrated into the shallow
outwash (Qvr) and the amount of recharge required for wetlands and Black Diamond Lake must
be determined for ultimate stormwater balance calculations. Water balance calcuiations will
need to be performed based on actual developed conditions to ensure water balance goals are
met. Alternative Stormwater Management Design Standards may be approved by the
Designated Official through the deviation process set forth in the Black Diamond Engineering
Design and Construction Standards {Exhibit “E”).

Individual Implementing Projects shall meet the overall requirements set forth in Subsection
7.4.4{A), as well as the stormwater requirements unigque to the stormwater zone in which each
is located. Each Implementing Project shall provide calculations of the amount of stormwater
discharged. The Master Developer shall maintain a running tally and will manage the water
balance requirements for each stormwater zone to ensure that the water balance goals are
met.

A Standards Applicable to All Stormwater Zones for All Phases:

1. Pursuant to BDMC 14.04.020 (Exhibit “E”), stormwater facilities shall be designed
to meet the requirements of the Department of Ecology, 2005 DOE Stormwater Management
Manual for Western Washington (“Manual”}. Pursuant to Condition of Approval No. 76 of the
MPD Permit Approval, in the event that new phosphorous treatment technology is discovered
and is either certified by the Department of Ecology as authorized for use in meeting
requirements of the Manual, or is in use such that it is considered by the stormwater
engineering community as constituting part of the set of measures described as “All known,
available, and reasonable methods of prevention, control, and treatment {“AKART”) as defined
in WAC 173-201A-020, then the Master Developer shall incorporate that new phosphorous
treatment technology in all new ponds and facilities applied for as part of an Implementing
Project. Pursuant to BDMC 18.98.195 (Exhibit “E”), in the event that new stormwater standards
are adopted by the City prior to the beginning of a new Phase, Implementing Projects within
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the new Phase shall comply with the new standards; provided, however, that the Master
Developer shall not be required to resize storm ponds already constructed except as required

by the City’s Department of Ecology discharge permit and state law.

2. Pursuant to Condition of Approval No. 70 of the MPD Permit Approval, ail
Implementing Projects in a given Phase shall comply with the conditions of the then current
NPDES permits {issued to the City by the Washington State Department of Ecology) in effect at
the time of submittal of the first Implementing Project application in that Phase.

3. Pursuant to Condition of Approval No. 68 of the MPD Permit Approval,
galvanized and copper and similar roof and gutter materials, as well as roof treatments such as
chemical moss killers are prohibited for any rooftop draining directly to wetlands, streams, or
their associated buffers without treatment. Stormwater from non-copper or non-galvanized
rooftops do not require water quality treatment prior to infiltration or discharge unless
combined with stormwater from pollution-generating surfaces.

4, Pursuant to BDMC 14.04.020 (Exhibit “E”), the Master Developer shall treat
stormwater collected from pollution generating surfaces so that it complies with the water
quality requirements of the 2005 DOE Manual, or any subsequent Manual adopted by the City
of Black Diamond and in effect at the start of a Phase.

5. Pursuant to BDMC 14.04.020 (Exhibit “E”), all treatment options allowed under
the 2005 DOE Manual or Manuals subsequently adopted by the City, such as ponds, vaults,
media filter strips, biodetention and rain gardens, are allowed, except as otherwise provided in
any Manual subsequently adopted by the City that may be in effect at the start of any Phase.

6. Pursuant to Condition of Approval No. 67 of the MPD Permit Approval, the
following mechanisms shail be utilized where feasibie in Implementing Project applications so
as to integrate Low Impact Development techniques into The Villages MPD build-out:

i. Reduced roadway widths
ii. Infiltration wells
ifl. Rain gardens
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iv. Bioswales
V. Media filter strips
vi. Reduced driveway lengths
vil. Pervious asphalt and concrete in alleys
viii. Pervious pavers
iX. Install pet waste stations in common areas
7. Pursuant to Condition of Approval No. 70 of the MPD Permit Approval, the

Master Developer shall fund any reasonable and necessary costs for the training of City staff or
a contractor so that the City may provide inspection services for City actions related to any
NPDES permits granted by Ecology for The Villages MPD Development.

8. Pursuant to Condition of Approval No. 79 of the MPD Permit Approval, the
Master Developer shall pay 60% of all costs from the King County Lake Stewardship Program
through the duration of construction for Phase 1A of The Villages MPD. Thereafter, all costs will
be covered by stormwater utility fees collected by the City.

B. Stormwater Management Zone 1

Stormwater Management Zone 1 consists of the north portion of the Project Site. Under
existing conditions, all stormwater infiltrates in the outwash soils present within Stormwater
Management Zone 1. The main constraint for Stormwater Management Zone 1 is Horseshoe
Lake, which lies directly to the west of the Project Site. Horseshoe Lake has a history of
fiooding problems, and may be sensitive to groundwater fluctuations, but it also requires flows
to maintain summer use. To address this issue, stormwater infiltration to the shallow outwash
soils tributary to Horseshoe Lake is proposed to meet the predeveloped infiliration volume. By
matching this volume, impacts to both the low flows and high flows are mitigated. Remaining
stormwater will be infiltrated into the deeper outwash soils which bypass Horseshoe Lake
through the use of a regional water quality and infiltration facility.

Stormwater Management Zone 1 has been divided into three sections based on the stormwater
management requirements. Stormwater Management Zones 1A and 1B are tributary to
Horseshoe Lake, while Stormwater Zone 1C is cross gradient from Horseshoe Lake. To ensure
that the predeveloped volume of water conveyed to Horseshoe Lake is matched, an accounting
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of the infiltrated water volume {based on pervious area, rooftop area and impervious area

infiltrated) within this zone must be maintained through The Villages MPD build-out.
Stormwater conveyed to Horseshoe Lake via the shallow outwash soils will include:

1 All stormwater in Stormwater Management Zone 1A from areas underlain by
outwash soils. Stormwater from rooftops that comply with Section 7.4.4.A(3)
above maybe infiltrated directly, while any additional stormwater collected from
non-complying rooftops or other pollution-generating surfaces shall be treated
to meet the water quality requirements applicable to that Phase prior to
infiltration.

2. All stormwater from Stormwater Management Zone 1B until the predeveloped
average annual infiltrated volume is met. Stormwater from rooftops that comply
with Section 7.4.4.A(3) above may be infiltrated directly while any additional
stormwater collected from non-complying rooftops or other pollution-
generating surfaces shall be treated to meet the basic water quality
requirements applicable to that Phase prior to infiltration.

3. Stormwater from rooftops and pervious surfaces used to recharge wetlands.

Stormwater conveyed to the deeper outwash deposits {Qpog) will include:

4, All stormwater within Stormwater Management Zone 1 and not conveyed to
Horseshoe Lake as provided in subsections 1-3 above.

The stormwater management requirements for each section of Stormwater Management Zone
1 are as follows:

1. Stormwater Management Zone 1A Standards

i. All stormwater shall be infiltrated into the shallow aquifer (Qvr) unless
underlying soils are till (including any till fill area), provided the average annual
volume to be infiltrated has not yet been met,
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iil. Surfaces requiring basic water quality treatment per the 2005 DOE Manual may
be infiltrated in Stormwater Management Zone 1A after basic water quality
treatment.

iii. Surfaces requiring enhanced water quality treatment per the 2005 DOE Manual
may be infiltrated in Stormwater Management Zone 1A after enhanced water
quality treatment or may be infiltrated in Stormwater Management Zone 1B
after basic water quality treatment.

iv. All stormwater that cannot be infiltrated due to the underlying soil conditions,
will be routed to the regional stormwater facility located in the southern portion
of Stormwater Management Zone 1C.

2. Stormwater Management Zone 1B Standards

i. Stormwater from rooftops and pervious surfaces shall be used to recharge
wetlands where required. All remaining stormwater shall be infiltrated to the
shallow aquifer {Qvr) provided that the predeveloped average annual volume to
he infilirated has not yet been met.

ii. Stormwater from pollution generating surfaces {roads, parking lots, driveways
etc.) shall be treated for basic water quality and infiltrated, provided the
predeveloped average annual volume to be infiltrated has not yet been met.
Once the predeveloped average annual volume has been met, all remaining
stormwater shall be conveyed to the stormwater facility located in the southern
portion of Stormwater Management Zone 1C.

3. Stormwater Management Zone 1C Standards

i Stormwater from rooftops and pervious surfaces shall be used to recharge
wetlands where required. All other runoff will be conveyed to the regional
stormwater facility within this drainage zone (Stormwater Management 1C, see
Figure 7.4) unless the runoff is needed to meet the water balance needs to
Horseshoe Lake.
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C. Stormwater Management Zone 2 Standards

Stormwater Management Zone 2 consists of the eastern portion of the Project Site, which
drains directly to Rock Creek. All stormwater runoff flows to Rock Creek, which flows into Lake
Sawyer. Lake Sawyer is a phosphorous sensitive lake which is located approximately three
quarters of a mile north of the Project Site. In addition to basic water quality treatment
requirements per the 2005 DOE Manual, phosphorous treatment is required to be provided for
all basins that drain towards Lake Sawyer. A detention/water quality pond will be used to
manage stormwater for this zone. A large wet pond is proposed to provide basic water quality

and phosphorus treatment for this zone (Stormwater Management Zone 2}.

Runoff from rooftops shall be used to recharge wetlands and maintain wetland hydrology. All
other runoff will be conveyed to the regional detention/water quality pond in this drainage
zone (Stormwater Management Zone 2).

D. Stormwater Management Zone 3

Stormwater Management Zone 3 consists of the southern portion of the Project Site. A large
portion of Stormwater Management Zone 3 is tributary to Black Diamond Lake. A portion along
the southwest border of Stormwater Management Zone 3 is underlain with ocutwash soils,
where stormwater runoff infiltrates under existing conditions. The remainder of Stormwater
Management Zone 3 is underlain with till soils, with stormwater runoff flowing to wetlands
throughout the zone. In order to maintain hydrology and mitigate the effects of Development,
only runoff from rooftops may be used to recharge Black Diamond Lake. Predeveloped
stormwater volumes will be provided to Black Diamond Lake with rooftop runoff. In order to
minimize potential erosion south of the Project Site, the predeveloped infiltration volume for
this area will be matched. Finally, many of the wetlands within Stormwater Management Zone
3 discharge to steeply sloping areas surrounding Black Diamond Lake. To minimize erosion
potential, the existing volume conveyed to each wetland will be matched to maintain wetland
hydrology. Remaining stormwater will be infiltrated into the deeper outwash soils through the
use of a regional water quality and infiltration facility.

Stormwater Management Zone 3 has been divided into four sections based on the stormwater
management requirements. To ensure that the predeveloped volumes of water conveyed to
Black Diamond Lake, onsite wetlands, and the outwash soils are matched, the Master
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Developer must maintain an accounting of the water volumes conveyed to each (based on
pervious area, rooffop area and impervious area) within this zone through the Build-Out Period.

Stormwater conveyed to Black Diamond Lake will include:

1.

Stormwater runoff from rooftops only.

Stormwater infiltrated in the outwash soils along the south boundary will include:

All stormwater from Stormwater Management Zone 3C until the predeveloped
average annual infiltrated volume is met. The rooftops will be infiltrated directly
while the remaining stormwater will be treated for basic water quality before
infiltration.

Stormwater conveyed to deeper outwash deposits (Qpog) will include:

3.

All other stormwater not needed for shallow aquifer recharge, Black Diamond
Lake recharge or wetland recharge.

The stormwater management requirements for each section of Stormwater Management Zone
3 are as follows:

1. Stormwater Management Zone 3A Standards

fii.

Stormwater from rooftops meeting the requirements of Section 7.4.4.A(3) shall
be used for wetland recharge and recharge to Black Diamond Lake to match
predeveloped volumes.

Clean stormwater from backyards may also be used for wetland recharge if
needed but may not be used for recharge to Black Diamond Lake.

All stormwater from poliution generating surfaces shall be conveyed to the large
regional infiltration facility to the west.

Once the wetland recharge and Black Diamond Lake recharge requirements have
been met, all other stormwater will be conveyed to the regional stormwater
facility to the west.
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E.

Stormwater Management Zone 3B Standard

i Stormwater from rooftops and/or backyards will be used for wetland recharge.
All other stormwater not required for wetland recharge will be conveyed to the
regional stormwater facility to the west (Figure 7.4).

Stormwater Management Zone 3C Standards

i, Stormwater from rooftops and pervious surfaces shall be infiltrated to the
shallow aquifer {Quvr) provided that the predeveloped average annual volume to
be infiltrated has not yet been met.

ii. Stormwater from pollution generating surfaces {roads, parking lots, driveways
etc.) shall be treated for basic water quality and infiltrated, provided the
predeveloped average annual volume to be infiltrated has not yet been met.
Once the predeveloped average annual volume has been met, all remaining
stormwater shall be conveyed to the regional stormwater facility located to the
west (Figure 7.4}.

Stormwater Management Zone 3D Standards

i If Black Diamond Lake requires more recharge volume after the build-out of
Stormwater Management Zone 3A, runoff from rooftops will be conveyed to
Black Diamond Lake to provide the remainder of the volume required.

iil Stormwater from rooftops and backyards will be used for wetland recharge.

iii. All remaining stormwater will be conveyed to the regional stormwater facility
located to the west (Figure 7.4).

Stormwater Management Zone 4 Standards

Stormwater Management Zone 4 consists of the eastern portion of the Project Site, which
drains directly to Jones Lake. All stormwater runoff flows to Jones Lake which flows into Lake
Sawyer via Rock Creek. In addition to basic water quality treatment requirements,
phosphorous treatment is required to be provided for all basins that drain towards Lake
Sawyer. A detention/water quality pond will be used to manage stormwater. A large wet pond
is proposed to provide basic water quality and phosphorus treatment.
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All stormwater will be conveyed to the detention/water quality pond in this Stormwater
Management Zone.

F. Stormwater Management Zone 5A and 5B Standards

Stormwater Management Zone 5 consists of Parcel B of The Villages MPD. The northwest
corner of Stormwater Management Zone 5 is located on outwash soils with good infiltration
rates. The remainder of Stormwater Management Zone 5 (approximately two-thirds of the
basin) is located on till soils. Stormwater runoff from the northern portion of Stormwater
Management Zone 5 drains to the north and northwest overland and through a series of
wetlands and a stream to the outwash soils in the northwest corner where it infiltrates. The
infiltrated stormwater flows towards Ravensdale Creek. In addition to the till portions of the
Project Site, runoff from adjacent offsite parcels to the east also drains to the wetlands and
stream on the till portion of the Project Site and infiltrates into the outwash soils in the
northwest corner of the Project Site. The existing volume tributary to each of the wetlands will
be matched in developed condition with runoff from rooftops to maintain wetland hydrology.
Runoff from the remaining rooftops and other non-pollution generating surfaces are proposed
to be infiltrated directly. All remaining stormwater runoff will be directed to an infiltration and
water quality facility located in the outwash in the northwest corner of Stormwater
Management Zone 5. Based on available soils information, the existing soils do not meet
Ecology soil requirements for water quality treatment. Due to this fact, the stormwater from
the northern portion of Stormwater Management Zone 5 requires treatment for phosphorous
removal and enhanced water guality treatment based on the currently proposed land use.

Stormwater runoff from the southern portion of Stormwater Management Zone 5 drains to the
south and southwest where it enters an existing wetland, located along the south and
southwest boundaries of the Project Site, and eventually infiltrates. There are several wetlands
within this portion of the Project Site. The existing volume conveyed to each of the wetlands
will be matched in developed condition with runoff from rooftops to maintain wetland
hydrology. The remaining stormwater runoff will be conveyed to two stormwater facilities,
which will provide detention, phosphorous treatment, and basic water quality treatment.
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7.4.5 Stormwater Monitoring and Phosphorus Load Calculation

The Master Developer shall monitor stormwater for the following parameters: Total
Phosphorus (Tp), Temperature, pH, Turbidity, Conductivity, and Dissolved Oxygen (DO).
Monitoring of a specific stormwater facility shall continue for five (5) years following the
completion of development that discharges into that facility. Completion shall be defined as
the date the City’s maintenance bond (which follows the time period of the City’s performance
bond), as required by BDMC 14.04.360 and the Black Diamend Engineering Design and
Construction Standards {Exhibit “E”) Section 1.5, is released or expires for a given facility. A
tabular list of stormwater monitoring requirements is included at Exhibit “O”. The monitoring
parameters include annual volumes of total phosphorus (Tp) from The Villages MPD that will
comply with the TMDL established by the State Department of Ecology for Lake Sawyer. If
monitoring indicates that the MPD site is discharging more Tp than indicated, the Master
Developer shall modify existing practices or facilities {(source control) within thirty (30) days of
obtaining a substandard sampling measure. If annual monitoring data shows Tp levels are
exceeding pre-development background levels the Master Developer shall modify the design of
existing and proposed stormwater treatment facilities, and/or implement a project within the
Lake Sawyer basin that individually or collectively provide an offsetting reduction in Tp. The
selected compensating measures shall be implemented within six {6) months, subject to City
approval. Pursuant to Condition of Approval No. 79 of the MPD Permit Approval, Exhibit “0”
also contains a memorandum describing how the Master Developer will meet the Stormwater

Management provision set in Section 7.4.3(A).
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8.0 SENSITIVE AREAS STANDARDS

8.1 SENSITIVE AREAS ORDINANCE APPLICABILITY

All Development within The Villages MPD shall be subject to the standards, requirements and
processes of the Sensitive Area Ordinance. The sensitive areas boundary determinations have
been completed and verified for the Project Site and are depicted on the Constraint Maps
attached hereto as Exhibit “G”. Buffers for the sensitive areas, as well as categories for the
wetlands, as well as categories for the wetlands and classification of fish and wildlife habitat
conservation areas, mapped on Exhibit “G” will be determined and approved by the City on an
implementing Project by Implementing Project basis consistent with the regulations set forth in
the City’s SAO (Exhibit “E”}.

8.2  SENSITIVE AREAS DETERMINATIONS

Consistent with the Sensitive Areas Ordinance, at the time of construction, sensitive areas and
their established buffers shall be clearly identified and marked in the field by GPS coordinates
or GPS mapping where feasible.

8.2.1 Wetland Boundary Delineations Final

The presence and absence of wetlands, wetland typing, and delineations are shown on the
Constraint Maps attached hereto as Exhibit “G”. The wetland typing shown on the Constraints
Maps is for planning purposes only and is not yet final. The wetland delineations and types
outlined in the Constraints Map as surveyed on 7/27/09 are deemed final and complete
through the term of this Agreement. Pursuant to Condition of Approval No. 155 of the MPD
Permit Approval, if during construction it is discovered that the actual boundary is smaller or
larger than what was mapped, the mapped and described boundary shall prevail. Buffers and
categories for the wetlands mapped on Exhibit “G” will be determined and approved by the City
on an Impiementing Project by Implementing Project hasis consistent with the regulations set
forth in the City's SAO (Exhibit “E”).

8.2.2 Fish and Wildlife Habitat Conservation Areas Final
The presence of Fish and Wildlife Conservation Areas within The Villages MPD are shown on the
Constraints Map. Classifications for fish and wildlife conservation areas in the Project Site will

Section 8 —Sensitive Areas Standards
Page 72
November 2011



The Villages Master Planned Development
Development Agreement

be determined and approved by the City on an Implementing Project by Implementing Project
basis consistent with the regulations set forth in the City’s SAO (Exhibit “E”).

8.2.3 Mine Hazard Areas

Mine hazard areas for The Villages MPD were evaluated in the EIS’s Appendix D and are shown
on the Constraints Maps. These mine hazard areas for The Villages MPD as surveyed on
7/27/09 are deemed final and complete through the term of this Agreement. Pursuant to
Condition of Approval No. 155 of the MPD Permit Approval, if during construction is it
discovered that the actual boundary is smaller or larger than what was mapped, the mapped
boundary shall prevail.

8.2.4 Seismic Hazard Areas

Seismic hazard areas for The Villages MPD were evaluated in the EIS's Appendix D and are
shown on the Constraints Map. The seismic hazard areas for The Villages MPD as surveyed on.
7/27/09 are deemed final and complete through the term of this Agreement. Pursuant to
Condition of Approval No. 155 of the MPD Permit Approval, if during construction is it
discovered that the actual boundary is smaller or larger than what was mapped, the mapped
boundary shall prevail.

8.2.5 Steep Slopes

Steep slope areas for The Villages MPD are shown on the Constraints Map. The steep slope
areas for The Villages MPD are deemed final and complete through the term of this Agreement.
Pursuant to Condition of Approval No. 155 of the MPD Permit Approval, if during construction it
is discovered that the actual boundary is smaller or larger than what was mapped, the mapped
boundary shall prevail. Buffers for steep slopes in the Project Site will be determined and
approved by the City on an Implementing Project by Implementing Project basis consistent with
the regulations set forth in the City’s SAO (Exhibit “E”}.

8.2.6 Wildlife Corridor

Pursuant to Condition of Approval No. 125 of the MPD Permit Approval and page 6-11 of the
Villages Final Environmental Impact Statement dated December 2009, the Master Developer
shall provide a 300-foot wide wildlife corridor from the western edge of the Core Complex to
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the City’s western boundary. This required wildlife corridor is shown on the Constraints Map
and is deemed final and complete through the term of this Agreement.

8.3  ALTERATION OF GEOLOGICALLY HAZARDOUS AND LANDSLIDE HAZARD AREAS

The Designated Official may allow alteration and/or elimination of geologic hazard and
landslide hazard areas through the clearing and grading permit process provided that the
standards of BDMC 19.10.410(C){1)(b)(i) through {v} {Exhibit “E”}) are met. This provision does
not apply to alteration of geologically hazardous or landslide hazard areas within wetlands or
fish and wildiife conservation areas or their associated buffers.

8.4 HAZARDOQOUS TREE REMOVAL

The Master Developer or Homeowners’ Association may engage a certified arborist to review
potential hazard trees located within sensitive areas and buffers. Pursuant to Condition of
Approval No. 86 of the MPD Permit Approval, The Master Developer or Homeowners’
Association may submit a request to the City to remove hazardous trees consistent with BDMC
19.30 {Exhibit “E”). If tree removal is required the replacement ratio shall be a minimum of a
2:1 tree replacement ratio. If appropriate, trees may be left as snags or dropped and left in the
buffer for habitat purposes with the goal to leave the majority of the sensitive areas designated
as passive Open Space, but appearing like a native forest, while protecting adjoining uses from
the risks of falling frees.
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9.0 PARKS, OPEN SPACE AND TRAIL STANDARDS

9.1 OVERALL OPEN SPACE REQUIREMENT

Pursuant to BDMC 18.98.140 (Exhibit “E”) and the MPD Permit Approval, The Villages MPD is
required to provide at least 481.4 acres of Open Space. The Black Diamond Urban Growth Area
Agreement between King County, the City, Palmer Coking Ceoal Company, and Plum Creek
Timber Company dated December 31, 1996 {(“BDUGAA”) requires 145 acres of Open Space on
thase Development Parcels subject to the BDUGAA. The Master Developer shall provide the
additional, approximate 336.4 acres for those properties not subject to the BDUGAA within the
Project Site. Open Space meeting these requirements is shown on the MPD Site Plan (Exhibit
“U”) and in the following table.

Table 9-1 Open Space Calculations
BDUGAA/ MPD
Gross Open Space requirement Required
Acres requirement | (if applicable) | Open Space*
Parcel B 81.53 0 40,77 40.77
Woest Annexation Area 63.30 0 63.30
Parcel C 54.62
Parcel D 2725.99
Parcel G 8.06
Guidetti Parcel 20.38 0 10.19 10.19
Parcel E 151.15 0 75.58 75.58
Parcel F-North 258.90 81.70 **12.00 93.7
BDA 395.74 0 197.87 197.87
Total in City/UGA 1196.40 145 336.4 481.4
MPD Open Space

*Required Open Space to be met within the Project Site
**Reflects 24 acres of property within City boundaries prior to BDUGAA
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9.2 PARKAND OPEN SPACE PLAN

The approximate location and type of Parks to be provided by the Master Developer are shown
on the Park and Trail Plan (Figure 9.2) above. The Master Developer shall design and construct
the Parks shown on the Parks and Trail Plan (Figure 9.2). The actual location and boundaries of
Parks may vary (provided that the minimum Open Space requirement is met) and will be
defined through Implementing Approvals and Projects (for example, adjacent subdivision or site
plan). Parks within each Phase of The Villages MPD shall be constructed or bonded prior to
occupancy, final site plan or final plat approval of any portion of the Phase, whichever occurs
first, to the extent necessary to meet park level of service standards for the Implementing
Approval or Project. In the event a bond is in place, construction of all Parks within Phase 3 will
be triggered when Certificates of Occupancy or final inspection have been issued for 40% of the
Dwelling Units on lots located within Y4 mile of a given Park located in Phase 3. Parks must be
completed when Certificates of Occupancy or final inspection has been issued for 60% of the
Dwellings Units located within % mile of a given Park in any Phase. Recreation facilities shall be
constructed as required by Table 9-5. The Master Developer may elect to build Parks in advance
of the triggers set forth in this subsection. To assure that the Parks are properly assigned for
purposes of ownership and maintenance, any Implementing Project that includes within its
boundaries or abuts at least 25% of the border of a Park shall include that entire Park within its
boundaries, so that ownership and maintenance will be determined by the Designated Official
as part of the Implementing Approval.

9.3 SENSITIVE AREAS AND BUFFERS

All sensitive areas and buffers will be protected consistent with the Sensitive Areas Ordinance
and as further described in this Agreement. Trails, crossings and encroachments may be
allowed within sensitive areas and buffers, if such placement is consistent with the Sensitive
Areas Ordinance and appropriate mitigation identified therein.

9.4 NON-SENSITIVE OPEN SPACE

Open Space outside of sensitive areas and buffers includes, but is not limited to, the plaza,
Community Parks, trails, Neighborhood and Pocket Parks, natural areas and stormwater ponds
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d infiltration facilities. Additional Parks may be provided as individual Implementing Projects

a

nd i
are developed.

Stormwater ponds and facilities shall be designed as either passive or active Open Space when
practical. Passive Open Space facilities consisting of stormwater ponds shall be designed to
appear as a natural wetland or pond and shall provide at ieast one location for pubiic viewing.
Vegetation shall consist of no less than 70% native plant material typically found in and around
South King County. Any fencing required by BDMC regulations {Exhibit “E”) shall be designed
and located such that it does not detract from the natural character of the facility. If natural
landscaping is intended to provide a long-term barrier to human intrusion, temporary fencing
may be permitted until such time as the landscaping has matured to the point of providing the
barrier. Stormwater facilities designed as active Parks shall accommodate at least one active
use. This may include at least one of the following: a trail extending no less than 75% of the
perimeter of the pond; play fields; play structures; and basketball and other sport courts within
an infiltration gallery or maximum water elevation desighed to accommaodate occasional high
water level events. Pursuant to Condition of Approval No. 69 of the MPD Permit Approval, to
be considered as Open Space, active play areas shall be free of inundation for a minimum of
three (3} months out of the year, preferably longer. The Public Works and Natural Resources
directors shall make the final determination of whether the stormwater pond or facility
proposed may qualify as active or passive recreation (and thus counting towards The Villages
MPD's Open Space requirement), or a portion of active recreation, based on submitted plans
associated with an Implementing Project.

9.5 RECREATION AND USEABLE OPEN SPACE STANDARDS

All Implementing Projects must comply with the City’s Parks, Recreation and Open Space Plan
dated December 18, 2008 (Exhibit “E”) as well as the standards and guidelines imposed in this
Agreement.

9.5.1 All Dwelling Units shall have access to and be located within % mile walking distance of a
Park. If an existing or planned Park is not accessible and is not located within % mile {walking
distance) of a proposed Implementing Project, then the Implementing Project shall include a
new Park at a rate of 100 square feet per Dwelling Unit to be served by the Park. Parks must be
at least 1,500 square feet in size to be counted against The Villages MPD’s Park requirements.
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9.5.2 Unless otherwise noted on Table 9-5, Recreational Facilities constructed by the Master
Developer, may be located: (1) within The Villages MPD in Community Parks, community center
or Neighborhood Parks; {2) on joint use school sites (if agreed to by the City and School District
as provided in the School Agreement); (3) within off-site Regional Parks (subject to City
agreement); or (4} on a mutually acceptable off-site location. The Recreational Facilities may
be provided in combination with one another and other informal space or each facility may be
provided as a standalone amenity. Pursuant to Condition of Approval No. 88 of the MPD Permit
Approval, if a joint use facility is proposed on a school site or on an alternative site consistent
with the School Agreement, the Master Developer shall provide for one or more youth/adult
softball fields, soccer fields, tennis courts or basketball courts in such joint use facility.

9.5.3 The Master Developer shall have the option to request that the Designated Official
accept a lump sum payment in lieu of constructing any of the individua!l Recreational Facilities
in Table 9-5. The request shall be made prior to triggering the need for the next Recreation
Facility. Pursuant to Condition of Approval No. 93 of the MPD Permit Approval, the Designated
Official retains sole discretion to determine when and if a lump sum payment will be accepted
in lieu of the Master Developer constructing a Recreational Facility. The Designated Official’s
determination shall be based on the following three criteria: {i) availability of land; (ii) adequacy
of funds to construct City-approved recreational facilities; and (i) City’s ability to maintain
recreational facilities. Pursuant to Condition of Approval No. 91 of the MPD Permit Approval,
the amount of the payment that may be provided in lieu of construction shall be set through
the following process:

A. Commencing upon the Designated Official’'s agreement to accept a lump sum
amount for a specific Recreational Facility, the City shall publish a bid request for
design and construction of the Recreational Facility. The bid request shail be based
on reasonable standards agreed to by the Master Developer and City. The City
reserves the right to include additional elements in the bid beyond what the Master
Developer is required to construct for the facility. Such additional elements shall not
be the responsibility for the Master Developer to fund. For instance, additional
elements may include lighting, concession areas, or other elements as determined
by the Designated Official.
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B. Upon acceptance of a bid, the Designated Official and Master Developer shall agree
to set the lump sum amount in accordance with the accepted hid. Upon execution of
a contract accepting the bid for design and construction, the Master Developer shali
deposit with the City the agreed to lump sum amount.

In the event the Master Developer makes a lump sum payment, the City shall use the funds for
the sole purpose of constructing the Recreational Facility. If the Master Developer provides off-
site Recreational Facilities and/or Parks, it shall receive credit equivalent to the credit it would
have received if that Recreational Facility and/or Park had been provided on the Project Site.

9.5.4 Pursuant to Conditions of Approval Nos. 89 and 92, of the MPD Permit Approval, the
Master Developer's obligation to provide the Recreational Facilities outlined in Table 9-5 is
based on the Level of Service standards. set forth in the City’s Park and Open Space Plan dated
December 18, 2008 (Exhibit “E”). To determine the number of Recreational Facilities required,
the number of housing units was multiplied by the following population generation rates: 2.7
persons per Single Family Dwelling Units and 1.85 persons for Multi-Family Dwelling Units.
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9.5.5 Recreation Facilities

TABLE 9-5

Facility Type

Level of
Service

Required
Facilities

Timing of Facilities

Fee-in-Lieu

Basketball
Court

1:2000

6

Master Developer
shall provide a
minimum of one (1)
Basketball Court
facility per every 800
Dwelling Units
constructed. One
such facility must be
Constructed (or, if
applicable, a fee-in-
lieu paid) prior to the
800™, 1600", 2400™,
3000™, 3600™, and
4800™ Unit receiving
a Certificate of
Occupancy.

The Master Developer may
elect to request that the
City accept a fee-in lieu of
constructing the required
Basketball Courts. The fee
shall be set per Section
9,53,

Soccer Field

1:2000

Master Developer
shall provide a
minimum of one (1)
soccer field per every
800 Dwelling Units
constructed. One
soccer field must be
Constructed (or, if
applicable, a fee-in-
fieu paid} prior to the
800™, 1600™, 2400™,
3000™, 3600", and
4800™ Unit receiving
a Certificate of
Occupancy. Up to
three (3) of the
required soccer fields
shall be designed as
Micro Soccer Fields.

The Master Developer may
elect to request that the
City accept a fee-in lieu of
constructing the required
soccer fields. The fee shall
be set per Section 9.5.3.
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Facility Type tevel of Regjuired Timing of Facilities Fee-in-lieu
Service Facilities
Tennis Court 1:2000 6 Master Developer The Master Developer may
shall provide a elect to request that the
minimum of one (1) City accept a fee-in lieu of
tennis court per construction for up to 3 of
every 800 Dwelling the tennis courts. The fee
Units constructed. shall be set per Section.
One tennis court 9.5.3.
must be Constructed
(or, if applicable, a
fee-in-lieu paid) prior
to the 800", 1600,
2400™, 3000™,
3600™, and 4800"
- Unit receiving a
Certificate of
Occupancy.
Youth 1:2000 6 Master Developer The Master Developer may
Baseball/Adult shall provide a elect to request that the
Softball field minimum of one (1) City accept a fee in lieu of

Youth Baseball /
Adult Softball field
per every 800
Dwelling Units
constructed. One
such field must be
Constructed (or, if
applicable, a fee-in-
lieu paid) prior to the
800™, 1600", 2400",
3000", 3600™, and
4800™ Unit receiving
a Certificate of
Qccupancy.

constructing the necessary
facility. The fee shall be set
per Section 9.5.3.
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Facility Type Level of Required Timing of Facilities Fee-in-lieu
Service Facilities
Adult Baseball 1:5000 2 Master Developer The Master Developer may
Diamond shall provide a elect to request that the
minimum of one (1) City accept a fee in lieu of
Adult Baseball constructing the necessary
Diamond per every facility. The fee shall be set
2,400 Dwelling Units | per Section 9.5.3.
constructed. One
Adult Baseball
Diamond must be
Constructed (or, if
applicable, a fee-in-
lieu paid) prior to the
2400"™ and 4800"
Unit receiving a
Certificate of
Occupancy.
Community 1:10,000 1 Master Developer The Master Developer may
Centar shail provide a elect to request that the

Community Center
prior to the 3,000"
Dwelling Unit
receiving a Certificate
of Occupancy. The
Community Center
may be co-located
with other
Recreational
Facilities.

City accept a fee in lieu of
constructing a Community
Center and the City accepts
the request, the process
set forth in Section 9.5.3
shall be followed to
determine the fee. A
Community Center may be
a YMCA, Boys and Girls
Club, or other similar
facility as determined hy
the City in its reasonable
discretion.
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[P B
LEVEL Ul

Service

[ Y - |
nt:quu cu
Facilities

Tiraing of Easilis
Timing of Faciiities

Youth Football
Field

1:10,000

1

Master Developer
shall provide a
minimum of one (1)
Youth Foothall Field
prior to the 3,000th
Dweiling Unit
receiving a Certificate
of Occupancy.

The Master Developer may
elect to request that the
City accept a fee in lieu of
construction of the Youth
Football Field. The fee
shall be set per Section
9.5.3.

Gymnasium

1:5,000

If authorized by the
Enumclaw School
District, the Master
Developer shall
provide a minimum
of two (2)
gymnasium facilities
in conjunction with
the school facilities
described in the
School Agreement,

The Master Developer may
elect to request that the
City accept a fee in lieu of
constructing a gymnasium.

| The fee shall be set per

Section 9.5.3.

Track

1:10,000

If authorized by the
Enumclaw School
District, the Master
Developer shall
provide a minimum
of one {1} track in
conjunction with the
school facilities
described in the
School Agreement.

The Master Developer may
elect to request that the
City accept a fee in lieu of
constructing a track. The
fee shall be set per Section
9.5.3,

9.6 TRAILPLAN

The approximate location and type of trails are shown on the Park and Trail Plan {Figure 9.2}.
The Master Developer is responsible for the design and construction of the trails shown on the
Park and Trail Plan (Figure 9.2). The actual location of trails may vary and will be defined
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through Implementing Approvals and Projects {for example, adjacent subdivision or site plan).
The trail system should be designed to minimize trail locations within sensitive area buffers.
Any construction within sensitive areas shall be mitigated in accordance with the City’s
Sensitive Areas Ordinance. Where feasible, trail design and trail construction should avoid dead
ends and incomplete segments.

Pursuant to Condition of Approval No. 95 of the MPD Permit Approval, any trail construction
necessary to complete the Park and Trail Plan (Figure 9.2) shall be done on an Implementing
Project by Implementing Project basis. If any Implementing Project contains a trail segment
shown on the Park and Trail Plan (Figure 9.2}, then such trail segment shall be designed and
constructed up to the boundaries of such Implementing Project. Thus, trails on the Project Site
shall be constructed or bonded prior to issuance of a certificate of occupancy, final site plan
approval or final plat approval (whichever oceurs first) for the Implementing Project within
which the particular trail segment is to he built. The construction of trails located outside of the
Project Site that are necessary te achieve connectivity may be required by the City prior to the
issuance of a certificate of occupancy, final plat approval, or final site plan approval for an
Implementing Project to the extent authorized by law. The Master Developer may elect to huild
trails in advance of the triggers described herein.

9.7 TRAILSTANDARDS

The following criteria shall apply to the construction of trails set forth in this Agreement in
addition to, and consistent with, the trail standards set forth in BDMC and Black Diamond
Engineering Design and Construction Standards (Exhibit “E”):

9.7.1 Trails shall be built to the standards set forth below.
A. Hiking trail standards
i. Clearing height — 8 feet
i Clearing width — 4-6 feet {light use); 8-12 feet (heavy, two-way use)
iil. Surface —~ 2-3" wide natural surface with gravel or wood chips in wet areas
{light use); 4-8" wide natural surface if possible, otherwise woodchips,
gravel, or other suitable material (heavy use)
B. Bicycle trail standards
i Clearing height — 10 feet maximum
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il Clearing width — 6-8 feet (mountain bike); 8 feet {one way touring
bicycle), 12 feet (two-way touring bicycle traffic)

iii. Surface — 2-3’ wide natural surface {(mountain bike); 2” asphalt surface
with 3” compacted gravel base (touring bicycle) 4-6" wide (one way
traffic) OR 8 wide (two way traffic)

C. Multi-use trail standards

i Clearing height — 8 feet for bicycle and pedestrian, 14 feet maximum for
equestrian

i, Clearing width - 14-26 feet, depending on use

iii. Surface — Paved or natural, similar to standards in A and B above,
depending on uses intended. Equestrian uses, where proposed, shall be
provided a natural surface separate from a paved surface by at least 3".

9.7.2 Trails shall be designed to minimize construction impacts to wetlands, streams and their
associated buffers.

9.7.3 The following amenities may be included within trail corridors subject fto mutuat
agreement between the Master Developer and the Designated Official: rest stops, sculpture
and other art, pedestrian lighting, exercise stations, picnic tables, barbeque grills, interpretive
areas, Pocket Parks/tot Iots, drinking fountains, restrooms, and covered sheds, and other

similar amenities.

9.8 PARK, OPEN SPACE AND TRAIL DEVIATIONS

All Park, Recreation Facility, Open Space and trail standards, cross sections and locations may
be modified through the deviation process set forth in Section 1.3 of the Black Diamond
Engineering Design and Construction Standards {(Exhibit “E").

9.9 OWNERSHIP AND MAINTENANCE

9.9.1 Environmentally Sensitive Areas and Buffers

Pursuant to Condition of Approval No. 153 of the MPD Permit Approval, ownership and
maintenance of sensitive areas and buffers shall be consistent with the requirements of the
Sensitive Area Ordinance, which allows sensitive area tracts to be held in undivided ownership
by all lots within The Villages MPD, dedicated to the City or other governmental entity,
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protected with conservation easements or conveyed to a non-profit land trust. If the Master
Developer elects not to dedicate an Open Space to the City, a permanent public access
easement or other means of access shall be provided to the Open Space as part of the
Implementing Project. To assure that the sensitive areas and buffers are properly assigned for
purposes of ownership and maintenance, any Implementing Project that includes within its
boundaries or abuts at least 25% of the border of a sensitive area buffer shall include that
entire sensitive area and buffer within its boundaries, so that ownership and maintenance will
be determined by the Designated Official as part of the Implementing Approval.

9.9.2 Non-Sensitive Area Open Space

All Neighborhood Parks, trails and Community Parks will be owned and maintained by the
homeowners’ association (HOA} or Master Developer pursuant to the provisions of Subsection
5.5.7 of this Agreement, except for any owned by the school district. Regional Parks may be
dedicated to the City at the time of an Implementing Project.

9.9.3 Public Access
Pursuant to Condition of Approval No. 94 of the MPD Permit Approval, public access is
authorized to all Parks and trails {whether public or private) unless otherwise determined by
the Designated Official for reasons of public safety, welfare and convenience, or for
maintenance reasons.

9.10 PARK CHARACTERISTICS

Pursuant to Conditions of Approval Nos. 97 and 151 of the MPD Permit Approval, the
characteristics and uses of passive Open Space and active Open Space are as follows:

A. Active Open Space includes:
¢ areas that provide for organized sport and recreational functions such as sports
fields;
s totlots;
* net-games and tennis courts;
o gathering areas;
e other similar outdoor sports facilities as allowed by the Designated Official.
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B. Passive Open Space outside of sensitive areas regulated by the SAO provides for all
other recreational needs, including:
®  scenic purposes;
s landscape amenities where users can relax and enjoy the space without a
specifically organized sporting activity;
e trails;
¢ picnic areas,;
* open fields, wildlife viewing areas or other informal Open Spaces.

The City and Master Developer acknowledge that the characteristics and uses of Open Space
will differ throughout The Villages MPD’s various Implementing Projects.
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10.0 DETERMINATIONS, AMENDMENTS & EXPANSION PARCEL REVIEW
PROCESS

10.1 RESERVED

10.2 APPLICABILITY

This Section applies to requests to clarify the requirements or meaning of this Agreement by
the Designated Official, the Master Developer, or the Master Developer Transferee; the
addition of Expansion Parcels, and to proposed changes (“Amendments”) to the provisions
contained within the MPD Permit Approval or this Agreement. Provided, however, that nothing
in this Agreement provides the City with the authority to clarify the requirements of or issue an
interpretation regarding Exhibit “Q" or Exhibit “R”.

10.3 DETERMINATIONS

Any dispute between the Master Developer (or the Master Developer Transferee} and the
Designated Official over the terms of this Agreement shall be resolved first by the Mayor or the
Mayor’s designee. The Mayor shall decide in writing within fourteen {14) days of receiving a
written request for clarification of this Agreement. The Mayor’'s written decision may be
appealed by the Desighated Official or the Master Developer to the Hearing Examiner within
ten (10) Days. The City shall hold a hearing on the appeal within thirty (30) Days following the
date upon which the request for an appeal to the Hearing Examiner is filed. Any subseguent
appeals of the written decision shall be by declaratory judgment pursuant to Chapter 7.24 RCW.
The appealing party shall exhaust its remedies as set forth herein prior to exercising its
remedies as set forth in Subsection 15.13.

10.3.1 Determination of Use Category

In addition to determinations regarding the terms of this Agreement as provided above in
Section 10.3, all questions from the Master Developer regarding what use category a particular
use falls within shall be determined pursuant to BDMC 18.04.070 (Exhibit “E”).
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10.4.1 Amendments to the MPD Permit Approval

An Amendment to The Villages MPD Permit Approval may be requested by the Master
Developer or Master Developer Transferee pursuant to the standards adopted in BDMC
18.98.100 {Exhibit “E”} and as further described herein. An Amendment to the MPD Permit
Approval shall be considered Minor if it meets all of the criteria set forth in BDMC 18.98.100

(Exhibit “E”).

The processes for reviewing Major and Minor Amendments to the MPD Permit Approval are
outlined in Subsection 12.8.14 of this Agreement.

10.4.2 Amendments to the Development Agreement

An Amendment to this Agreement may be requested by either the Master Developer or the
City pursuant to the standards outlined herein. Amendments to this Agreement that materially
modify the intent and policy of this Agreement shall be considered “Major” and shall be
reviewed by the same procedures applicable to a new development agreement request.
Amendments that do not materially modify the intent and policy of this Agreement shall be
considered “Minor” and may be approved by the Mayor. The final determination regarding
whether an Amendment to this Agreement is Minor or Major shall rest with the Designated
Official, subject to appeal to the Hearing Examiner.

10.5 EXPANSION PARCELS

The Master Developer may acquire and add certain Expansion Parcels to the MPD requiring
either a Minor or Major Amendment of the MPD Permit Approval and additional State
Environmental Policy Act {“SEPA”) review. If a defined Expansion Parcel is neither designated
with an MPD Overlay on the City’s Comprehensive Plan Future Land Use Map nor is zoned MPD,
then a Comprehensive Plan Amendment and rezone shall be required.

10.5.1 Expansion Parcel Review Process

Pursuant to Conditions of Approval Nos. 134 and 162 of the MPD Permit Approval, any or all of
the Expansion Parcels may be developed during the Build-Out Period subject to the following
process and requirements:
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Written notice {“Expansion Proposal”) is provided to the City by the Master Developer
of its intention to develop the Expansion Parcel(s); and

The Master Developer must have ownership or control of the Expansion Parcel{s) or the
Master Developer and the owner(s} of the Expansion Parcel must agree that the
Expansion Parcel will be subject to the requirements of the MPD Permit Approval and
this Agreement; and

The Expansion Proposai from the Master Developer shall include the location of
proposed uses (including density ranges, i.e. MPD-L, MPD-M, and MPD-H} and Open
Space on the Expansion Parcel(s); a conceptual street plan showing the location of any
proposed minor arterials and collectors on the Expansion Parcel(s); and conceptual
water, sewer and stormwater plans of the Expansion Parcel(s); and

The Expansion Proposal complies with the requirements of the State Environmental
Policy Act as described in Subsection 10.5.2; and

The Expansion Proposal shall be reviewed using the process and procedures for either a
Minor or Major Amendment to the MPD Permit Approval pursuant to Section 12.8.14
and BDMC 18.98.100 {Exhibit “E”), respectively.

The Master Developer shall provide the following:

i.  An updated Exhibit “U” which shall show the uses (including density ranges, i.e.
MPD-L, MPD-M, and MPD-H) for the Expansion Parcels to be included; and

fi.  An updated Phasing Plan as provided in Exhibit “K” which shall either amend
existing Phases or propose additional Phases for the Expansion Parcels. In
addition to updating the exhibit, appropriate revisions to Section 11 of this
Agreement shall be provided; and

iii. An updated fiscal analysis, which will include any additional or new
infrastructure that is necessary to serve the Expansion Parcels; and

iv.  Updated constraints maps showing constrained areas pursuant to the City's
Sensitive Areas Ordinance (Exhibit “E”); and

v.  Updated figures in Sections 7 and 9 of this Agreement.
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10.5.2 Compliance with the State Environmental Policy Act {SEPA)

Adding one or more Expansion Parcels to the Project Site, without a proposal for an increase in
Dwelling Units or nonresidential Development above the limits set forth in Sections 4.1 and 4.2
of this Agreement, constitutes a proposal that is substantially similar to that covered in the EIS
for The Villages MPD. Therefore, the SEPA review process for adding Expansion Parcels shall
follow WAC 197-11-600(4)(e) and WAC 197-11-630(3}(c}. To complete this process, the Master
Developer shall prepare a SEPA addendum or other appropriate document, as determined by
the City’s SEPA Responsible Official, which discloses and evaluates impacts, if any, which were
not addressed in the EIS for the original Project Site, such as impacts to elements of the natural
environment located on the Expansion Parcels or additional traffic impacts. The City shall
review the SEPA addendum or other appropriate document and then either accept it or request
additional information and analysis from the Master Developer. When the SEPA addendum or
other appropriate document is complete, the City shall issue appropriate notification together
with the appropriate documentation and circulate both as required under WAC 197-11-
630(3){c) and (3)(a), to add the Expansion Parcels.

10.5.3 The Impact of the Addition of Expansion Parcels to the Vested Status of the MPD

Permit Approval
The addition of one or more Expansion Parcels to the Project Site shall have no effect on the

vested status of the MPD Permit Approval.
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11.0 PROIJECT PHASING

11.1 MPD PHASING PLAN APPROVED

Per Condition of Approval No. 3 of the MPD Permit Approval, the MPD Phasing Plan contained
in Chapter 2 of the MPD Permit Application, and attached hereto as Exhibit “K”, was approved
by the Black Diamond City Council with the exception of the bonding proposal at p. 9-3, the
proposal for off-site trails p. 9-2 (to the extent not already considered a regional facility}, and
the proposal for parks at p. 9-10. Exhibit “K” shows as stricken the portions of Chapter 9 not
approved by the City Council.

As noted on the approved MPD Phasing Plan on p. 8-1 (Exhibit “K”), the MPD Phasing Plan is
“subject to change” and is only “an estimate of the improvements that will be needed for the
project. It may change as a result of final mitigation agreements resulting from the MPD...”
Conditions of Approval Nos. 10, 49, 51, 52, and 58 of the MPD Permit Approval all anticipate
that alternative or functionally equivalent transportation, water, and sewer infrastructure
improvements may be approved by City staff. Based on existing conditions {including market
demand and City infrastructure) and current technology, the City and Master Developer have
agreed to the infrastructure improvements listed in the tables included in this Section 11.

11.2 PHASING OF IMPROVEMENTS

Pursuant to Conditions of Approval Nos. 4, 63, and 163 of the MPD Permit Approval, this
Section describes the phasing and timing of infrastructure within and outside of The Villages
MPD. The phasing and timing of Qpen Space, trails, and other recreational amenities is
addressed in Section 9 of this Agreement. However, as noted on p. 9-1 of the approved MPD
Phasing Plan {Exhibit “K”}:

The order is not intended to be absolute and represents likely phases based on
current market conditions. Phases may be started concurrently. . . . In general,
the infrastructure necessary for each phase for each MPD is dependent on the
infrastructure built in preceding phases for that MPD. ..

Phases may ultimately be built simultaneously. Accordingly, infrastructure and timing of
Devefopment different from the MPD Phasing Plan (Exhibit “K”} may be proposed by the
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Master Developer, without an amendment to the MPD Permit Approval or this Agreement,
based on the needs and timing of specific Implementing Projects and technological

advancements.

Pursuant to Conditions of Approval Nos. 29 and 164, before the first Implementing Project of
any Phase is approved by the City, a more detailed implementation schedule of the Regional
Facilities supporting that Phase shall be submitted to the City for approval. The timing of
construction of the Regional Facilities shall be tied to the number of Dwelling Units and/or
square feet of commercial in Implementing Projects.

11.3 PHASING AND CONSTRUCTION OF ON-SITE REGIONAL FACILITIES

A. Phasing. On-site Regional Facilities are Regional Facilities located within the Project Site
and/or the Lawson Hills MPD site. Some on-site Regional Facilities located within the Project
Site provide service to the Lawson Hills MPD site and vice versa. Therefore, on-site Regional
Facilities shall be evaluated and provided as Development of The Villages MPD and the Lawson
Hills MPD occurs. The capacity of the existing transportation, water, sewer, stormwater and
Park systems serving a specific Implementing Project proposal must be evaluated during the
development review process for that Implementing Project. Implementing Approvals are
allowed up to the point of existing capacity. If, based on an Implementing Project specific
evaluation, there are insufficient infrastructure facilities or capacity to serve some or all of the
specific Implementing Project, infrastructure improvements necessary to provide adequate
capacity shall be required as a condition of that project. Timing, design, and necessity of such
infrastructure improvements must be consistent with provisions of Sections 6 and 7 of this
Agreement and the Traffic Monitoring Plan {Exhibit “F”). Model Homes are exempt from this

requirement.

B. Construction and Funding. Except as provided in the WSFFA and Municipality of
Metropolitan Seattle City of Black Diamond Agreement for Sewage Disposal dated September
12, 1990, the Master Developer shall design and Construct {or cause to be Constructed) the on-
site Regional Facilities identified in Tables 11-3-1, 11-3-2, 11-3-3, and 11-3-4 below. For
purposes of this Section 11 and because Regional Facilities were evaluated based upon both the
needs of The Villages MPD and the Lawson Hills MPD, anytime funding or construction
responsibility for Regional Facilities is assigned to the Master Developer, the Master Developer
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may, pursuant to a separate agreement and with written notice io the City, transfer or allocate
such responsibility {or a portion thereof) to the master developer of the Lawson Hills MPD.
While the Master Developer of either the Lawson Hills MPD or The Villages MPD may elect to
construct certain facilities prior to a demonstrated need to obtain adequate capacity, nothing in
this Section 11 shall be construed to require the Master Developer of either Lawson Hills MPD
or The Villages MPD to Construct any infrastructure facility, or pay one hundred percent {100%)
of any infrastructure facility cost, which is unnecessary to provide adequate capacity for an
implementing Project of the Lawson Hills MPD or The Villages MPD, respectively.

If the Master Developer elects to construct Regional Facilities or projects from the City's Capital
Improvements Plan {“CIP”), it may seek reimbursement for costs incurred to Construct any or
all of the necessary on-site Regional Facilities in excess of the Master Developer’s proportionate
share (except from “Exempt Properties,” as defined below). The Master Developer may recover
costs in excess of its proportionate share (except from “Exempt Properties,” as defined below)
using methods approved and allowed by City Code, state law, and existing agreements (e.g.,
WSFFA), including grant funding and mitigation payments received by the City for growth-
related impacts, including impacts occurring outside the City’s boundaries. The following
parameters shall govern any Master Developer request for reimbursement:

The City and Master Developer acknowledge that the practical and efficient application of
reimbursement based on the Master Developer's proportionate share might not provide
compiete equity for small-scale infill-type development where there is existing City
infrastructure. For this reason, small-scale infill-type development shall be exempt from
proportionate share cost recovery for on-site Regional Facilities provided by the Master
Developer. “Exempt Properties” are defined as single lot land use applications {with less than 4
ERUs of development), less than 5-lot land use applications {with less than 4 ERUs of
development) and commercial Land Use Permits (with less than 4 ERUs of development), up to
a maximum of 550 ERUs {outside of The Villages and Lawson Hills MPDs). Exempt Properties
shall be charged the appropriate and applicable City connection charges, impact fees and
development charges consistent with City Code, but shall not be charged their proportionate
share of costs for on-site Regional Facilities Constructed by the Master Developer.

If and only if the benefit area cannot be unambiguously assigned (e.g., an intersection project
that provides service to the entire City), the Master Developer’s reimbursement for on-site
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Regional Facility construction costs in excess of its proportionate share shall be calculated
based on the assumption that 10,500 ERUs are benefitted. For example, a 10-lot residential
subdivision that was required to pay its proportionate share costs to the Master Developer for a
given on-site Regional Facility would pay 0.000952 times the Master Developer’s cost for the

applicable infrastructure facility {10/10,500).

Notwithstanding anything to the contrary above, the City shall work in good faith and use
reasonable best efforts to: (i) apply for grants and use funds awarded under such grants; and (if}
seek mitigation payments for impacts associated with growth occurring outside the City
boundaries pursuant to the State Environmental Policy Act ("SEPA”), to reimburse the Master
Developer for the on-site Regional Facilities construction costs it incurs in excess of its
proportionate share.

Table 11-3-1
Lawson Hills and The Villages MPDs Phase 1A On-Site Regional Facilities
'_’r_ojfcf Descriptio.n Fundmgwllk:sst;;ornsmd:(ti\:l .
(see Exhibit “K” MPD Phasing Plans} City Developer | County
The Villages MPD Community Connector which is the first
segment of roadway providing access and utilities to X
Development in Phase 1A.
Neighborhood street with bike lane providing The Villages
MPD secondary Phase 1A access. X
Frontage improvements in SE-Auburn-Black Diamond Road.
These will be constructed in phases as Phase 1A develops. X
Intersection improvements at the intersection of Community
Connector and SE Auburn-Black Diamond Road. X
Intersection improvements at Auburn-Black Diamond X
Road/Lake Sawyer Road and neighborhood street.
The Villages MPD small interim wastewater pumping station. X
Interim stormwater pond and infiltration facility {The Villages
MPD Phase 1A). X
Park at roundabout in The Villages MPD Parcel C. X
Central park in The Vitlages MPD Parcel C. X
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Table 11-3-2

Lawson Hills and The Villages MPDs Phase 1B On-Site Regional Facilities

Project Description

Funding Responsibility

(see Exhibit “K” MPD Phasing Plans) City Master King
Developer | County
Community Connector between Lake Sawyer Road and X
Auburn-Black Diamond Road through Parcel C.
North connector serving North Triangle and Parcel B. X
Frontage improvements on Parcel C along Lake Sawyer X
Read.
Small, interim wastewater pumping station in The Villages X
MPD Parcel B.
Wastewater storage facility, if required. X
Wastewater force main and rough grade access. X
Dual transmission main in Roberts Drive {850 loop) to The
See WSFFA

Villages MPD Main Property.

Table 11-3-3

Lawson Hills and The Villages MPDs Phase 2 On-Site Regional Facilities

Project Description

Funding Responsibility

(see Exhibit “K” MPD Phasing Plans) . Master King
City
Developer | County

Extend Community Connector on South to serve The Villages

MPD Phase Il development area. X

Construct neighborhood street from community connector

to interim pumping station in The Villages MPD Parcel D. X

Construct north connector through Parcel B. X

Lawson Parkway serving Lower Lawson Hill MPD and rough

grade haul road. X

Lawson street frontage improvements along Lawson St. X
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Project Description

Funding Responsibility

(see Exhibit “K” MPD Phasing Plans) ) Master King
City Developer | County
Lawson Hills MPD wastewater storage facility, if required. X
Stormwater quality and infiltration pond on The Villages
MPD Parcel D. X
Lawson Hills MPD South stormwater detention and water
quality pond. X
The Villages MPD Parcel E stormwater detention and water
quality pond. X
Stormwater facility on Lawson Hills MPD hammerhead. X
The Villages MPD Parcel B South stormwater detention and
water quality pond. X
Intersection improvements at Lawson Parkway/Lawson
Street/Botts Drive intersection. X

Table 11-3-4

Lawson Hills and The Villages MPDs Phase 3 On-Site Regional Facilities

Project Description

Funding Responsibility

{see Exhibit “K” MPD Phasing Plans) Master King
City
Developer | County
Water line extension from The Villages MPD Parcel BDA to X
SR 169.
Interim large wastewater pump station on The Villages MPD X
Parcel BDA.
Small wastewater pump station on The Villages MPD Parcel X
F.
Lawson Hills MPD water pump station. X
Upper Lawson Hills MPD zone 1175 reservoir. X
Regional Stormwater Facility for The Villages MPD Main X
Property.
Stormwater facility for The Villages MPD east basin. X
Parcel B west stormwater facility. X
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Project Description Funding Responsibility
{see Exhibit “K” MPD Phasing Plans) . Master King
City
Developer | County
North Lawson Hills MPD stormwater ponds. X
North Main Lawson Hills MPD stormwater facility. X
Upper Lawson Hills MPD stormwater pond. X

11.4 PHASING AND CONSTRUCTION OF OFF-SITE REGIONAL INFRASTRUCTURE
IMPROVEMENTS

A. Phasing. Off-Site Regional Facilities are Regional Facilities that are located outside the
Project Site and the boundaries of the Lawson Hills MPD. Off-Site Regional Facilities necessary
to serve The Villages MPD and Lawson Hills MPD are described in Tables 11-4-1, 11-4-2, 11-5-1,
and 11-5-2. Transportation improvements located in the Cities of Maple Valley and Covington,
however, are not included in Tables 11-5-1 and 11-5-2 because these improvements are
addressed in the separate mitigation agreements attached as Exhibits “Q” and “R”, respectively.

Since the off-Site Regional Facilities necessary to serve The Villages MPD and the Lawson Hills
MPD at the end of the Build-Out Period are substantially more than will be needed to serve The
Villages MPD during its initial Phases, construction of off-site Regional Facilities is tied to
thresholds that trigger construction of the infrastructure facility as described in the following
tables. Prior to the approval of the first Implementing Project in a defined Phase, a detailed
table of the Regional Facilities supporting that Phase, similar to Tables 11-4-1, 11-4-2, 11-5-1,
and 11-5-2, which shall include a “construction threshold,” or as to transportation, documents
that result of the Traffic Monitoring Plan (Exhibit “F”), shall be submitted to the Designated
Official for approval. Occupancy of an implementing Project that exceeds the construction
threshold is allowed after the necessary Regional Facility has been permitted. This ensures that
necessary off-site Regional Facilities are provided to serve Implementing Projects as they occur.
Model Homes are exempt from this requirement.

B. Construction and Funding. Except as provided in the WSFFA and Municipality of
Metropolitan Seattle City of Black Diamond Agreement for Sewage Disposal dated September
12, 1990, the Master Developer shall design and Construct (or cause to be Constructed) the off-
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site Regional Facilities identified in Tables 11-4-1, 11-4-2, 11-5-1, and 11-5-2 below. For
purposes of this Section 11 and because Regional Facilities were evaluated based upon both the
needs of The Villages MPD and the Lawson Hills MPD, anytime funding or construction
responsibility for Regional Facilities is assigned to the Master Developer, the Master Developer
may, pursuant to a separate agreement and with written notice to the City, transfer or allocate
such responsibility {or a portion thereof) to the master developer of the Lawson Hills MPD.
While the Master Developer of either the Lawson Hills MPD or The Villages MPD may elect to
construct certain facilities prior to a demonstrated need to obtain adeguate capacity, nothing in
this Section 11 shall be construed to require the Master Developer of either Lawson Hills MPD
or The Villages MPD to Construct any infrastructure facility, or pay one hundred percent (100%)
of any infrastructure facility cost, which is unnecessary to provide adequate capacity for an
Implementing Project of the Lawson Hills MPD or The Villages MPD, respectively.

If the Master Developer elects to construct Regional Facilities or projects from the City’s Capital
Improvements Plan (“CIP”), it may seek reimbursement for costs incurred to Construct any or
all of the necessary off-site Regional Facilities in excess of the Master Developer's
proportionate share (except from “Exempt Properties”). The Master Developer may recover
costs in excess of its proportionate share (except from “Exempt Properties”) using methods
approved and allowed by City Code, state law, and existing agreements (e.g., WSFFA), including
grant funding and mitigation payments received by the City for growth-related impacts,
including impacts occurring outside the City’s boundaries. The following parameters shall
govern any Master Developer request for reimbursement:

The City and Master Developer acknowledge that the practical and efficient application of
reimbursement based on the Master Developer’s proportionate share might not provide
complete equity for small-scale infill-type development where there is existing City
infrastructure. For this reason, small-scale infill-type development shall be exempt from
proportionate share cost recovery for off-site Regional Facilities provided by the Master
Developer. “Exempt Properties” are defined as single lot land use applications (with less than 4
ERUs of development), less than 5-lot land use applications {with less than 4 ERUs of
development) and commercial land use permits (with less than 4 ERUs of development) up to a
maximum of 550 ERUs (outside of The Villages and Lawson Hills MPDs). Exempt Properties shall
be charged the appropriate and applicable City connection charges, impact fees and
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development charges consistent with City Code, but shall not be charged their proportionate
share of costs for off-site Regional Facilities Constructed by the Master Developer.

If and only if the benefit area cannot be unambiguously assigned (e.g., an intersection project
that provides service to the entire City}, the Master Developer’'s reimbursement for off-site
Regional Facility construction costs in excess of its proportionate share shall be calculated
based on the assumption that 10,500 ERUs are benefitted. For example, a 10-lot residential
subdivision that was required to pay its proportionate share costs to the Master Developer for a
given on-site Regional Facility would pay 0.000952 times the Master Developer’s cost for the
applicable infrastructure facility (10/10,500).

Notwithstanding anything to the contrary above, the City shall work in good faith and use
reasonable best efforts to: {i) apply for grants and use funds awarded under such grants; and (ii)
seek mitigation payments for impacts associated with growth occurring outside the City
boundaries pursuant to the State Environmental Policy Act (“SEPA”), to reimburse the Master
Developer for the off-site Regional Facilities construction costs it incurs in excess of its
proportionate share.

11.4.1 Off-Site Sewer Regional Facilities

Table 11-4-1
Phase Description Construction Funding Construction
(see Exhibit “K” Threshold Responsibility | Responsibility***
MPD Phasing
Plans)
1A Wastewater Prior to issuance of the Master Master
storage facility Certificate of Occupancy Developer Developer or King
sufficient to serve | for the Dwelling Unit County
proposal (facility | that uses the 1150™ ERU Wastewater
may be phased) Treatment
Division
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- -

11.4.2 Off-Site Water Regional Facilities

Table 11-4
Phase Description Construction Funding Construction
(see Exhibit “K” Threshold Responsibility | Responsibility***
MPD Phasing Plans)
1A Water Main First Dweiling Unit or WSFFA City
Upgrade/Extension | commercial/multi- Funding
Roberts Rd. and SE | family occupancy Responsibility
Auburn Black
Diamond Rd
1B Off-Site water main | Prior to issuance of the WSFFA City
parallel loop Certificate of Funding
Occupancy for the Responsibility
Dwelling Unit that uses
the 1019™ ERU, as _
necessary to supply fire
flow required for a
specific Implementing
Project, or as updated
modeling may allow
1B QOff-Site Water As necessary to supply Master Iaster
main extension in fire flow required for & Developer Developer
SR 169 specific Implementing
Project

** Need determined based on water system modeling
*%% parties may reassign or delegate construction responsibility by mutual agreement

11.5 TRANSPORTATION REGIONAL FACILITIES

A. Timing: Pursuant to Conditions of Approval Nos. 10, 18, and 34 of the MPD Permit
Approval, the timing associated with the construction of the transportation improvements
outlined in Tables 11-5-1 and 11-5-2 is subject to the Traffic Monitoring Plan set forth in Exhibit
“r”. While some of these transportation improvements are shown on the figures associated
with Phases contained in Exhibit “K,” the timing shown is only approximate. Pursuant to
Condition of Approval No. 20 of the MPD Permit Approval, the actual timing of construction of
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the transportation improvements outlined in Tables 11-5-1 and 11-5-2 shall be governed by the
Traffic Monitoring Plan.

B. Construction and Funding: The transportation impacts of the Villages MPD were
assessed based on the cumulative impacts of The Villages MPD and the Lawson Hills MPD in the
EIS. During any time period in which The Villages MPD proceeds before the Lawson Hitls MPD
or vice versa, the fransportation mitigation obligations shown in Tables 11-5-1 and 11-5-2 and
triggered by the Traffic Monitoring Plan shall be borne by the MPD that is proceeding alone,
During any time period in which both MPDs are proceeding, the transportation mitigation
obligations outlined in Tables 11-5-1 and 11-5-2 will be shared by The Villages and the Lawson
Hills MPDs on a proportionate share basis. Pursuant to Condition of Approval No. 19 of the
MPD Permit Approval, for each potential signal listed below, the Master Developer shall first
consider and present a conceptual design for a roundabout as the City's preferred method of

intersection control.

Table 11-5-1. Transportation Intersection Improvements

Phase | Study Intersection Jurisdiction Mitigation Responsibilitv*
1B SE 288th Black Diamond | Signalize. Add NBR Master Developer
Street/216th turn pocket.
Avenue SE
3 SE 288th Black Diamond | Add NBR turn Master Developer
Street/232nd pocket and provide
Avenue SE a refuge for NBL
turning vehicles on
EB approach.
1B/3 | SR 169/SE 288&th WSDOT Signalize. Add NBL Master Developer
Street turn pocket. Add
second SBT lane
(SBTR).
2 SE Covington Black Diamond | Add EBL, NBL and Master Developer
Sawyer Road/ SBR turn pockets.
216th Avenue SE
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Phase | Study Intersection Jurisdiction Mitigation Responsibility:

1B/ 2 | SE Auburn Black King County Provide a refuge for | Master Developer
Diamond Road/ NBL turning vehicles
218th Avenue SE on EB approach.

1A SE Auburn Black Black Diamond | Signalize. Add WBL | Master Developer
Diamond Road/ turn pocket.
Lake Sawyer Road
SE

1A Roberts Dr'/ Black Diamond | Roundabout, Master Developer
Morgan Street

1A /3 | SR 169/Roberts Black Diamond/ | Add second SBT and | Master Developer
Drive wWSsDOT NBT lanes. Add SBL

and NBL turn
nockets.
1A /3 | SR169/SEBlack | Black Diamond/ | Add second SBT and | Master Developer

Diamond WSDOT NBT ianes. Add SBL
Ravensdale Road turn pocket.
(Pipeline Road)

3 SR 169/Baker Black Diamond/ | Signalize. Master Developer
Street WSDOT

3 SR 169/Lawson Black Diamond/ | Signalize. Add SBL Master Developer
Road WSDOT turn pocket.

3 SR 169/Jones Lake | Black Diamond/ | Signalize. Add WBL, | Master Developer
Road (SE Loop wWSsDOT NBL, and SBL turn
Connector) pockets.

3 SR 169/SE Green wsDOT Signalize. Master Developer
Valley Road

1B SE Auburn-Black King County Provide a refuge on | Master Developer
Diamond Road/ SE EB approach for NBL
Green Valley Road turning vehicles.

! Referred to as “SE Auburn Black Diamond Road” in Exhibit 6-1 of Condition of Approval No. 15 of the MPD Permit
Approval.
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Diamond Road /

Annexation Road

Phase | Study Intersection Jurisdiction Mitigation Responsibility®
1B/3 | SR 169/North Black Diamond/ | Signalize. Add ' Master Developer
Connector WSDOT second SBT and NBT
lane. Add EBL, EBR,
SBR, and NBL turn
pockets. End
additional NBT lane
1,000 feet north of
intersection.
1B/ 2 Lake Sawyer Black Diamond | Signalize. Add EBL, As defined in the
Road/Pipeline WBL, NBL, and SBR BDUGAA
Road turn pockets.
3 SR 169/South Black Diamond/ | Signalize. Add SBR Master Developer
Connector WSDOT and NBL turn
pockets.
1B SE Kent Kangley King County Add SBL turn pocket | Master Developer
Rd/Landsburg Rd and provide a refuge
SE on WB approach for
SBL turning vehicles.
1A SE Auburn Black Black Diamond | Signalize. Add EBL, Master Developer

EBR, WBL, NBL, and
SBR turn pockets.

Sae Sections 11.3(B) and 11.4(B) for reimbursement due to Master Developer.

Table 11-5-2. Transportation Roadway Improvements

Phase Roadway Improvement’ _gFundEn. .1
Responsibility

1A | Construct portion of Annexation Road {Community Connector) | Master Developer
from Auburn-Black Diamond Rd south to boundary of Phase 1A
area

1A | Construct portion of Lake Sawyer Extension (Neighborhood Master Developer
Street) from Auburn-Black Diamond Rd south and west to
Annexation Road

1B | Construct portion of Annexation Road (Community Connector} | Master Developer

from Auburn-Black Diamond Rd north to Lake Sawyer Rd SE
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Phase Roadway Imnrovemggt_z F—Mg 1
_ Responsibility
1B | Construct portion of North Connector from SR-169 south to Master Developer
boundary of Phase IB area
2 Continue construction of Annexation Road (Community Master Developer

Connector) from end of Phase IA construction south to
boundary of Phase 2 area :

2 Continue Construction of North Connecter from end of Phase | Master Developer
IB construction to Pipeline Road

2 Construct Pipeline Road from SR-169 to Lake Sawyer Rd SE Master Developer

2 Construct portion of Lawson Connector {Lawson Parkway) Master Developer
from Lawson Street west to boundary of Phase |l area

2 Construct portion of Southeast Loop Connector (Lawson Master Developer

Parkway) from Lawson Street east to boundary of Phase Il area _
3 Continue construction of Lawson Connector (Lawson Parkway} | Master Developer
west from end of Phase 2 construction to SR-165
3 Continue construction of Southeast Loop Connector (Lawson Master Developer
Parkway) east from end of Phase 2 construction to project
boundary, or pursuant to Conditions of Approval in Ordinance
No. 10-947 Nos. 9 and 25 of the MPD Permit Approval, to SR-
169 or alternate intersection.

3 Complete construction of Annexation Road (Community Master Developer
Connector} and continue with construction of South Connector
{Community Connector Extension) to SR-169.

3 Pursuant to Condition of Approval No. 10 of the MPD Permit Master Developer
Approval, construct any remaining roadway alignment
improvement, or functionally equivalent alternative, identified
in the 2009 City Comprehensive Plan.

! 5ee Sections 11.3(B) and 11.4{B} for reimbursement due to Master Developer.
2pursuant to Condition of Approval No. 10 of the MPD Permit Approval.

C. Pursuant to Condition of Approval No. 15 of the MPD Permit Approval, transportation
facilities to be constructed within the Cities of Maple Valley and Covington will be provided
pursuant to the terms of Exhibits “Q" and “R”.
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11.6 OFF-SITE PEDESTRIAN REGIONAL FACILITIES

Pursuant to Condition of Approval No. 32 of the MPD Permit Approval, and provided an expert
study, prepared by the City and paid for by the Master Developer, confirms engineering
feasibility and that construction costs will be reasonable and customary, the Master Developer
shall provide, prior to issuance of the Certificate of Occupancy for The Village MPD’s 200"
Dwelling Unit, a connecting sidewalk and safe pedestrian connection from the frontage
improvements along parcel V13 to the northeast corner of the Guidetti Parcel along Roberts
Drive. The City and Master Developer shall work in good faith to seek grants and other funding
mechanisms to construct this improvement; however, all construction costs not covered by
such grants or funding mechanisms shall be the responsihility of the Master Developer.

11.7 PHASING OF DEVELOPMENT

The sequencing of Implementing Projects, Implementing Approvals, construction completeness
and City acceptance of facilities shall be confirmed by the Designated Official, who shall make a
finding within each staff report for proposed preliminary plats or hinding site plans within The
Villages MPD whether required infrastructure and amenities have been scheduled to meet the
demands of the future occupants of that specific plat or binding site plan. Pursuant to
Condition of Approval No. 153, the details of Open State protection and dedication follow.
Currently, portions of the Project Site are protected by recorded temporary conservation
easements in favor of the City. Required Open Spaces shall be identified with each
Implementing Project and conserved or conveyed to the City during the final plat process, site
plan approval or engineering review. Once Open Space has been adequately conserved or
dedicated for the Implementing Project, the City shall, within ten {10) business days, execute a
partial release and reconveyance of the conservation easements created pursuant to the Open
Space Agreement (as defined in Section 3 of this Agreement) as necessary for the remaining
undeveloped lands of the Project Site.

11.8 HOUSING TYPES

Targets for housing types in each Phase of The Villages MPD are shown in Table 4-8-4. These
are only fargets not requirements. Pursuant to Condition of Approval No. 138 of the MPD
Permit Approval, after each Phase of The Villages MPD is completed, the City shall prepare an
analysis of affordable housing City-wide. For purposes of this Agreement, Dwelling Units shall
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be deemed “affordable housing” if the upper median income limits as determined by King
County are satisfied. That analysis may be used to set specifications for affordable housing in
any on-going or future Phase of The Villages MPD. Specifications for affordable housing needs
within the MPD shali be determined as a result of the Phase-by-Phase analysis and shall be
applied to Implementing Projects prospectively.
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12.0 DEVELOPMENT REVIEW PROCESS

12.1 PURPOSE

This Section is consistent with the requirements of Condition of Approval No. 158 of the MPD
Permit Approval.

12.2 APPLICABILITY

This Section applies to all Implementing Projects within The Villages MPD.

12.3 DESIGN REVIEW COMMITTEE

A Design Review Committee {DRC) shall be established by the Master Developer. The DRC shall
ensure that Implementing Projects within The Villages MPD are consistent with the MPD
Project Specific Design Standards and Guidelines (Exhibit “H”) and the High Density Residential
Supplemental Design Standards and Guidelines {Exhibit “1”} as applicable, and shall have sole
responsibility for ensuring compliance with the DRC Design Guidelines. Except for Utility
Permits and permits for Schools as set forth in the School Agreement, all Implementing Project
applications, including any formal modifications to Implementing Approvals and ADU
applications, must be reviewed by the DRC before the application or formal modification is
submitted to the City. All Implementing Project applications (except for School or Utility
Permits) must be accompanied by written documentation of DRC approval at the time of
submittal to the City. In the event of a conflict, City review requirements supersede those of the
DRC. An Implementing Project application submitted without written documentation of DRC

approval is not compiete and may be rejected by the City.
12.4 RESERVED

12.5 APPLICATION REVIEW PROCEDURES
12.5.1 Procedures Applicable to All Implementing Projects
A. Informal Feasibility Consultation

Potential Implementing Project applicants are required to hold a project feasibility meeting
with the Master Developer and City staff prior to detailed work by an engineer, architect,
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landscape architect or planner. The purpose of this meeting is to work collaboratively with City
staff and to eliminate as many potential issues as possible in order for the Implementing Project
application to be processed without delay and undue expense. The City will make available all
pertinent information that may relate to the proposal and take a collaborative approach to
addressing any issues.

B. Pre-Application Meeting

A pre-application conference is recommended for all implementing Permit applications, and is
required for all Land Use Applications, Site Plan Review, Commercial Development and
residential Development consisting of more than four (4) Dwelling Units per structure. At least
one week prior to the pre-application meeting, the Implementing Project applicant shall
provide to the City preliminary studies, conceptual sketches, draft text and other materials
listed on the pre-application checklist. The purpose of the meeting is to obtain direction from
City staff on the consistency of the proposed Implementing Project with the MPD Permit
Approval and this Agreement, as well applicable federal, state and local laws.

C. Submittal Requirements

Submittal requirements for each permit type are contained in the BDMC (Exhibit “E”}. For ease
of reference, the applicable submittal requirements are shown in Exhibit “E”, including type,
detail, and number of copies for an application to be determined to be complete.

12.6 NOTICE REQUIREMENTS

12.6.1 Notice
Notice shall be provided pursuant to the provisions set forth in BDMC 18.08.120-.180 (Exhibit

“E”). For clarification:

A, Minor Amendments to Development Agreement or MPD Permit Approval:
Minor Amendments to the Development Agreement or MPD Permit Approval shall be noticed
as a Type 2 decision type pursuant to BDMC 18.08,125 (Exhibit “E”).

B, Major Amendments to Development Agreement or MPD Permit Approval:
Notice of Application shall be provided pursuant to BDMC 18.08.120 and 18.08.125 (Exhibit
“E”).  Public notice of the Major Amendment decision and public hearing on the Major
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Amendment shall be provided pursuant to BDMC 18.08.150 and 18.08.180 (Exhibit “E")
respectively.

C. Expansion Proposals:
1. Expansion Proposals that qualify as Minor Amendments to the MPD Permit
Approval: Notice shall be provided pursuant to subsection A ahove.

2. Expansion Proposals that qualify as Major Amendments to the MPD Permit
Approval: Notice shall be provided pursuant to subsection B above.

D. MPD Site Plan Amendments:

Amendments to the MPD Site Plan that qualify as Minor Amendments to the MPD Permit
Approval shall be noticed pursuant to subsection A above. Amendments to the MPD Site Plan
that qualify as Major Amendments to The Villages MPD shall be noticed pursuant to subsection
B above.

12.7 AMENDMENTS TO IMPLEMENTING APPROVALS
Amendments to Implementing Approvals may be allowed pursuant to applicable sections of

BDMC (Exhibit “E”).

12.7.1 Minor Amendments
Minor Amendments shall be processed pursuant to BDMC 18.14.040.A (Exhibit “E”).

12.7.2 Major Amendments
Major Amendments shall be processed pursuant to BDMC 18.14.040.B {Exhibit “E”).

12.8 APPLICABILITY, DECISION CRITERIA AND APPROVAL SPECIFIC REQUIREMENTS

12.8.1 Construction Permits

A. Building Permits

The International Residential Code, International Building Code, International Fire Code and
other construction codes in effect in the City, or amendments thereto, on the date of filing a
complete building permit application in The Villages MPD shall apply to such application.
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Provided, however, that any buiiding permits necessitated
governed by Exhibit “Q” itself.

B. Utility Permits

All improvements within public right-of-way and/or public easements, and all improvements
intended for ownership, operations or maintenance by the City shall be consistent with BDMC
Chapter 15.08 (Exhibit “E”) and the Black Diamond Engineering Design and Construction
Standards (Exhibit “E”); provided, however, that the street design standards for streets internal
to the Project Site are set in this Agreement as required by Condition of Approval No. 148 and
further provided, that any Utility Permits necessitated by the terms of Exhibit “Q” are governed
by Exhibit “Q” itself.

C. Clearing and Grading

All clearing and grading activities shall be consistent with the clearing and grading standards. of
BDMC Chapter 15.28 (Exhibit “E”). The Designated Official shall be responsible for
administration of clearing and grading permits.

12.8.2 Lot Line Adjustments, Short Subdivisions, Subdivisions, Plat Alterations / Vacations
All lot line adjustments, short subdivisions, subdivisions, and plat alterations/vacations shall be
consistent with requirements of BDMC Title 17 {Exhibit “E”}.

12.8.3 MPD Site Plan Amendments
MPD Site Plan amendments consistent with Subsection 4.4 of this Agreement shall be allowed
upon the following findings by the Designated Official:

A. Transportation, stormwater, water and sewer system improvements necessary to
support the change are in place or will be provided at the time of occupancy; and

B. The MPD Site Plan amendment will not result in the maximum number of residential
units or combined commercial/Office/Retail square feet to be exceeded or the total
area of required Open Space to be reduced unless a Major Amendment to the MPD
Permit Approval is approved pursuant to BDMC 18.98.100 (Exhibit “E”).
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12.8.4 Site Plan Review
Site plan review shall be conducted pursuant to BDMC 18.16 {Exhibit “E”), except the
application and any amendments shall be reviewed as a Type 2 decision.

12.8.5 Binding Site Plan
Binding Site Plan applications shall be consistent with the requirements of BDMC Chapter 17.34
(Exhibit “E”).

12.8.6 Home Occupation
Home Occupations shall be consistent with the requirements of the BDMC Chapter 18.54
(Exhibit “E”).

12.8.7 Administrative Conditional Use Permit
Administrative Conditional Use Permits shall be consistent with the requirements of the BDMC
Chapter 18.12 (Exhibit “E").

12.8.8 Accessory Dwelling Unit (ADU)
ADUs shall be consistent with process and requirements of BDMC Chapter 18.56 {(Exhibit “E”).

12.8.9 RESERVED

12.8.10 Variance
Variances shall be consistent with BDMC 18.12.030 {Exhibit “E”).

12.8.11 Rezone
Rezones shall be consistent with BDMC 18.12.020 {Exhibit “E”).

12.8.12 Comprehensive Plan Amendments
Comprehensive Plan Amendments shall be consistent with BDMC Title 16 (Exhibit “E”).

12.8.13 Work Hours
BDMC 8.12.040.C (Exhibit “E”) establishes the following noise standards: “Sounds originating
from construction sites, including but not limited to sounds from construction equipment,
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power tools and hammering between seven a.m. and eight p.m. on weekdays, between eight
a.m. and six p.m. on Saturdays, and between nine a.m. and six p.m. on Sundays shall also be
exempt.”

Pursuant to Condition of Approval No. 43, Master Developer nonetheless agrees that it shall
comply with the following, more restrictive noise standard: any sound made by the
construction, excavation, repair, demolition, destruction, or alteration of any building or
property or upon any building site anytime shall be prohibited on Sundays and City holidays and
outside the hours of 7:00 am through 7:00 pm, Monday through Friday and 9:00 am through
5:00 pm on Saturday, subject to emergency construction and repair needs as set forth in BDMC
8.12.040.C (Exhibit “E").

On a case by case basis, work may be permitted on Sundays if authorized by the Noise Review
Committee: however, no work shall eccur outside the hours of 9:00 am through 5:00 pm on
Sundays.

12.8.14 Amendments to MPD Permit Approval

A Minor Amendments: Per BDMC 18.98.100(1) (Exhibit “E”), applications for Minor
Amendments to the MPD Permit Approval {as defined in BDMC 18.98.100) shall be
reviewed by the Designated Official as a Type 2 decision as described in BDMC 18.08
{Exhibit “E”).

B. Major Amendments: Applications for Major Amendments shall be reviewed pursuant
to BDMC 18.98.100 (Exhibit “E”).

12.8.15 Consolidation of Major Amendments

Pursuant to BDMC 18.08.130 (Exhibit “E”), if a proposal by the Master Developer requires a
Major Amendment to both the MPD Permit Approval and this Agreement, the applications shalt
be processed concurrently unless the Designated Official determines that separate processing
will result in a more efficient or effective review process.
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12.9 BONDING FOR IMPROVEMENTS

Financial surety for improvements required within Section 7 shall be subject to the Black
Diamond Engineering Design and Construction Standards (Exhibit “E”} as referenced in
Subsection 7.1.4. All other permits shall provide bonding surety or other financial guarantee as
required by BDMC 17.20.050.8 {Exhibit “E”) and the Black Diamond Engineering Design and
Construction Standards Section 1.5 (Exhibit “E”). Provided, however, that any bonding or
inspections for improvements constructed pursuant to Exhibit “Q” will be governed by the
terms of Exhibit “Q”.

12.9.1 Bonding for Improvements

The Master Developer may defer any required improvement so long as the completion of the
work is guaranteed by a performance bond or other financial guarantee. The bond, or other
financial guarantee, must be in a form acceptable to the City in an amount equal to one
hundred fifty percent {150%) of the Designated Official’s estimated cost of the improvements,
as determined by reference to the Black Diamond Engineering Design and Construction
Standards Section 1.5 (Exhibit “E”). The actual construction and installation of such
improvements shall be completed within a time frame to be set by the Designated Official
consistent with this Section.

12.9.2 Inspection and Acceptance of Improvements

The City shall exercise its best efforts to inspect improvements within one (1) business day of
the inspection request. The inspector shall determine whether the improvements are
substantially complete, and provide a written list of any corrections or additional work
necessary for physical completion of the improvements within seven (7) business days of the
date of the inspection. The City shall make every effort to provide one comprehensive written
list upon which all subsequent inspections shall be based. The improvements shall be presented
to the City Council for final action accepting or rejecting the improvements after final inspection
and determination of complete construction.

12.9.3 Release of Bond or Financial Guarantee
Original bond or financial guarantee amounts will be fully released within fourteen (14} Days of
acceptance of the improvements by the City Council.
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12,10 MAPLE VALLEY TRANSPORTATION MITIGATION AGREEMENT
12,101 Maple Valley Transportation Mitigation Agreement Effect

On October 6, 2010, the City of Maple Valley and BD Village Partners, LP and BD Lawson
Partners, LP entered into a negotiated agreement regarding traffic mitigation inside the City of
Maple Valley (the “Maple Valley Transportation Mitigation Agreement”), a copy of which is
included as Exhibit Q to this Agreement. Pursuant to MPD Permit Approval Condition No. 15,
Ordinance 10-946, the Maple Valley Transportation Mitigation Agreement “supersedes all other
conditions and processes that may set mitigation measures and that are contained in the MPD
Conditions or Development Agreement.” More specifically, Conditions of Approval 10 through
14, and 16 through 34 within Exhibit C of the Villages MPD, Ordinance No. 10-946, are
superseded by the Maple Valley Transportation Mitigation Agreement in regards to
transportation improvements within the City of Maple Valley.

12.10.2 City of Black Diamond response in the Event of Mapie Valley Litigation

In the event that the City of Maple Valley provides notice to the City of Black Diamond that the
City of Maple Valley has filed a lawsuit alleging breach of the Maple Valley Transportation
Mitigation Agreement, and providing that the Maple Valley lawsuit seeks injunctive relief, the
City of Black Diamond shall not issue any additional building permits for the MPD until that
lawsuit is resolved, or BD Village Partners, LP and/or BD Lawson Partners, LP, and their
respective successors and assigns, has paid, under protest, the disputed amount to the City of
Maple Valley. If BD Village Partners, LP and/or BD Lawson Partners, LP, and their respective
successors and assigns, provides notice to the City of Black Diamond that it has paid, under
protest, the disputed amount to Maple Valley, it shall concurrently provide a copy of such
notice to the City of Maple Valley.

12.10.3 Notation on Plats and Binding Site Plans
The City of Black Diamond shall require that the Master Developer place a note on all
preliminary plats, final plats, and binding site plans that references the obligations under the
Maple Valley Transportation Mitigation Agreement by BD Village Partners, LP and BD Lawson
Partners, LP and their respective successors and assigns.
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12.10.4 Third Party Beneficiary Status

The City of Black Diamond and BD Village Partners, LP and BD Lawson Partners, LP and their
respective successors and assigns agree that the City of Maple Valley is a third party beneficiary
of those conditions or provisions, and only those conditions or provisions, of this Development
Agreement that require BD Village Partners, LP and BD Lawson Partners, LP, and their
respective successors and assigns to abide by the terms of the Maple Valley Transportation
Mitigation Agreement. This subsection of this Agreement is intended as a specific exception to
subsection 15.11 of the Development Agreement.

12.10.5 Permit issuance numbers

The Maple Valley Transportation Mitigation Agreement obligates BD Village Partners, LP and BD
Lawson Partners, LP and their respective successors and assigns to submit to the City of Maple
Valley a quarterly accounting showing the number of preliminary plat and final plat applications
filed for the Property; the number of preliminary plat and final plat approvals issued for the
Property, the number of building permits issued to date for dwelling units on the Property, the
number of ADUs approved by building permit or otherwise (including a limit of the number of
building permits issued for Accessory Dwelling Units to an aggregate total of 450 permits for
the Villages and the Lawson Hills MPDs, together), and the number of preliminary plats, final
plats, and building permits projected to be approved in the subsequent guarter. The Maple
Valley Transportation Mitigation Agreement grants Maple Valley the right to require
verification of this information from the City of Black Diamond. The City of Black Diamond
agrees to cooperate in response to any such request for verified information.

12.11 COVINGTON TRANSPORTATION MITIGATION AGREEMENT

On December 14, 2010, the City of Covingion and BD Village Partners, LP and BD Lawson
Partners, LP entered into a negotiated agreement regarding traffic mitigation inside the City of
Covington (the “Covington Transportation Mitigation Agreement”), a copy of which is included
as Exhibit “R” to this Agreement. Pursuant to Condition of Approval No. 15 of the MPD Permit
Approval, the Covington Transportation Mitigation Agreement “supersedes all other conditions
and processes that may set mitigation measures and that are contained in the MPD Conditions
or Development Agreement.” More specifically, Conditions of Approval 10 through 14, and 16
through 34 within Exhibit C of the MPD Permit Approval are superseded by the Covington
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Transportation Mitigation Agreement in regards to any potential transportation improvements
within the City of Covington.
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13.0 MISCELLANEOUS ADDITIONAL STANDARDS AND REQUIREMENTS

13.1 CONSTRUCTION WASTE MANAGEMENT PLAN

Pursuant to Condition of Approval No. 8 of the MPD Permit Approval, the Master Developer
shall comply with the Construction Waste Management Plan attached hereto as Exhibit “)”.

13.2 FOREST PRACTICES

Pursuant to Conditions of Approval Nos. 87 and 121 of the MPD Permit Approval, clearing and
tree removal will be necessary and may only be proposed after an application for an
Implementing Project is proposed, and preferably after Imptementing Approval is issued, for a
Development Parcel, or when grading is proposed on another Development Parcel in the
vicinity of an Implementing Project to assure a balance of cut and fill for the proposed
Implementing Project {as is required by Condition of Approval No. 110 in the MPD Permit
Approvat). The preference for clearing and tree removal to occur after Implementing Approval
is intended to assure the minimum amount of time that a Development Parcel will be cleared
prior to Implementing Project construction. However, clearing and tree removal is preferably
conducted during certain times of the year (i.e., to avoid fire danger, clearing and tree removal
is sometimes not desirable during hot summer months, and to aveid erosion, clearing and tree
removal is not desirable during the rainiest months of the year). Accordingly, the timing for
clearing and tree removal will be proposed by the Master Developer for review and approval by
the Designated Official. In his or her review and approval, the Designated Official shall seek, to
the extent reasonable and practical, to minimize the time period during which a Development
Parcel remains cleared and undeveloped; however, such time limitations shall not be applicable
in circumstances where the Master Developer logs a Development Parcel but does not clear
and/or grade said parcel, due to the potential for tree removal combined with preservation of
the existing vegetation to enhance wildlife foraging opportunities. All tree removal shall be
done in accordance with BDMC 19.30 (Exhibit “E”). In some cases, tree removal necessitated by
an Implementing Project or the need to balance cut and fill may have result in enough timber
value to result in timber revenue, and in those cases a separate Forest Practices Act approval
will be required. To the extent that a Development Parcel or portion thereof is logged for
timber revenue, the time period for which the parcel may remain cleared and undeveloped
shall be set by condition of the Implementing Project or of the Forest Practices Approval,
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whichever is more strict. Development Parcels being cleared or logged that are easily
accessible to the public will be secured with fencing and sighage.

13.3 SCHOOLS

Pursuant to Condition of Approval No. 98 of the MPD Permit Approval, school mitigation is
accomplished through the Comprehensive School Mitigation Agreement, dated January 24,
2011, between the City of Black Diamond, the Enumclaw Schoel District and the Master
Developer, and approved by Black Diamond Resolution No. 11-727 (“School Agreement”).

Amendments to the Comprehensive School Mitigation Agreement shall be processed as Minor
Amendments to this Agreement pursuant to Section 10.4.2; provided, such amendments are: (i}
executed by the City, the Enumclaw School District, BD Lawson Partners, L.P., and the Master
Developer, and {ii) otherwise satisfies Condition of Approval No. 98 of the MPD Permit
Approval.

Per the terms of the School Agreement, a portion of Parcel C {as described in Exhibit “B”) may
be developed as a high school “no earlier than ten (10} years after [January 24, 2011] . . ." A
portion of the 40-acre High School Site {as shown on Exhibit | of the School Agreement) is
designated on the MPD Site Plan (Exhibit “U”) as “Commercial/Office/Retail”. The location of
this High School Site may be modified consistent with the terms of the School Agreement.
Pursuant to MPD Condition of Approval No. 99 of the MPD Permit Approval and subsection
4.4.7 of this Agreement, if any party submits an Implementing Project application that seeks to
locate a high school as a conditional use within any lands designated on the MPD Site Plan
{Exhibit “U”) for commercial/office/retail use, then the application for the Minor Amendment
to MPD Permit Approval shall also include an updated fiscal analysis prepared by the Master
Developer pursuant to Section 13.6 of this Agreement.

13.4 FIRE MITIGATION

The City commissioned the “Impact Fees for Fire Protection Facilities” study dated January 13,
2011 (Exhibit “T”) (the “Fire Impact Fee Study”), to establish the rates for impact fees for fire
protection facilities in the City of Black Diamond. As of the date of this Agreement, the City has
not yet adopted City-wide fire impact fees. Pursuant to Condition of Approval No. 100 of the
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MPD Permit Approval, impacts to fire services throughout the MPD shall be mitigated as
follows:

A,

Mitigation Fees. Payment of fire mitigation fees at the rate described in Table 4 of the
Fire Impact Fee Study ($1,783.13 per Dwelling Unit, and $2.29/square foot of non-

residential construction) until the City adopts a City-wide fire impact fee program. Such
mitigation fees shall be due at building permit issuance for each single-family and multi-
family Dwelling Unit and commercial structures. Provided, however, the fire mitigation
fees paid by the applicant must be expended by the City on the needed Additional Fire
Protection Facilities outlined in the Fire Impact Fee Study. To confirm such expenditures,
the City shall prepare an annual report of collections and expenditures and provide said
report to the Master Developer during the Annual Review as defined in Exhibit “N”.
Provided, further, the fire mitigation fees paid by the applicant must be expended or
encumbered for such permissible use within nine years of the City’s receipt or
thereafter returned to the applicant, unless a longer period of time is mutually agreed
to by the City and Master Developer, or the City makes findings of extraordinary or
compelling need to extend the nine-year period.

Impact Fees. When the City adopts a City-wide fire impact fee program that complies
with RCW Chapter 82.02, payment of fire impact fees shall be at the rate adopted by the
City fire impact fee.

Land for a Fire Station on the Project Site. The Master Developer may also provide land
for the purpose of construction of a minimum 2-bay fire station (with the possibility of
future expansion} and living quarters for an appropriate number of FTE fire fighters. The
Master Developer shall elect whether to provide land by the time of issuance of a
Certificate of Occupancy for the 1,500 Dwelling Unit, or such later date as is reasonably
acceptable to the City. The location of the land will be in the vicinity of either Parcel C
or Parcel D within the Project Site. The value of the land shall be established at the time
of dedication and shall be appraised, by an MAI certified appraiser, at the fair market
value of the underlying zoning and land use. The value of the land shall be credited
against any existing or future fire mitigation or impact fees. The credit shall not exceed
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the total value of a Villages and Lawson Hills MPD-wide fire mitigation or impact fee

collected at the rates described above.

Satellite Fire Station. The Master Developer shall provide one (1) satellite fire station for

the City pursuant to the terms, conditions, and provisions below:

Design. The design of the satellite fire station described in this subsection D shall
be selected, completed, and mutually agreed to by the City and Master
Developer no later than the time of issuance of a Certificate of Occupancy for
the 250" Dwelling Unit pursuant to the following conditions:

a. Pursuant to the Fire Impact Fee Study, the Master Developer’s
obligation is limited to a satellite fire station consisting of two bays
and not exceeding 4,915 square feet.

Site Selection. The site for the satellite fire station described in this subsection D
shall be selected and mutually agreed to by the City and Master Developer no
later than the time of issuance of a Certificate of Occupancy for the 250"
Dwelling Unit pursuant to the following conditions:

a. The City currently owns the following two potential satellite fire
station sites described as follows: (i} Parcel No. 1421069014, i.e., site
adjacent to existing City shop site; and (ii) Parcel Nos. 1221069081
and 1221069082. The City and BD Lawson Partners, LP currently own
the third following potential satellite fire station site described as
follows: Parcels Nos. 1221069081, 1221069082, and 1321069036. The
City and Master Developer acknowledge and agree that these three
sites are the preferred location for the satellite fire station and that
one such site shall be used for the satellite fire station subject to due
diligence and the reasonable discretion of the City.

b.  If and only if the three sites described in subsection D{ii)(1) above are
deemed infeasible at the reasonable discretion of the City and Master
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iv.

Developer, then the Master Developer shall provide and/or acquire a
site for the satellite fire station as credit against existing or future fire
mitigation or impact fees.

Construction. The Master Developer shall construct or cause to construct, the
satellite fire station designed pursuant fo subsection D{i} above on the site
selected pursuant to subsection D(ii) above as credit against existing or future
fire mitigation or impact fees. Master Developer shall cause the letting of a
contract for construction of such fire station as follows:

a.  If the construction of the satellite fire station is financed pursuant to a
Community Facilities District (CFD) established under RCW Ch.
36.145, the construction contract shall be awarded no later than the
time of issuance of a Certificate of Occupancy for the 500th Dwelling
Unit; or

b.  If the construction of the satellite fire station is not financed pursuant
to a Community Facilities District established under RCW Ch. 36.145,
the construction contract shall be awarded no later than the time of
issuance of a Certificate of Occupancy for the 750th Dwelling Unit.

Equipment. The Master Developer shall provide the fire and/or emergency
response apparatus reasonably necessary for operation of the satellite fire
station described in this subsection D prior to such station commencing
operation as credit against existing or future fire mitigation or impact fees
subject to the following conditions:

a.  Pursuant to the Fire Impact Fee Study, apparatus shall not exceed the
following: an engine ($726,856), aid car {$251,420), staff vehicle
{$55,000), and brush truck {$90,000).

Funding. The design, site selection, construction, and equipment described in
this subsection, shall be funded as follows:
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a.  City Funding Obligation. The City shall first provide, use, and/or apply
any: (i) fire mitigation or impact fees it receives from the Master
Developer or other third parties following the execution of this
Agreement; and {ii) grant funds and/or REET revenues allocated to
the provision of a fire station.

b.  Master Developer Funding Obligation. Any deficit remaining after the
application of the City’s funds pursuant to the subsection above, shall
be funded by the Master Developer which may include use of a
Community Facilities District established under RCW Ch. 36.145.

c.  Master Developer Credit. Costs incurred by the Master Developer
(including cost of funds) for the design, site selection, construction, or
equipping of the satellite fire station pursuant to this Subsection D
shall be credited against any existing or future fire mitigation or
impact fees of the Master Developer.If the Master Developer
dedicates land for the satellite fire station site (including the purchase
of a new site), the value of the land shall be established at the time of
dedication and shall be appraised, by an MAI certified appraiser, at
the fair market value of the underlying zoning and land use. The
credit shall not exceed the total value of a Villages and Lawson Hills
MPD-wide fire mitigation or impact fee collected at the rates
described above.

Fire Station Construction and Related Equipment. In addition to the satellite fire station
described in subsection D above, the Master Developer may elect to construct an
additional fire station on the Project Site, at a date reasonably acceptable to the City,
and/or purchase fire and emergency response equipment, vehicles, or apparatus as a
credit against existing or future fire mitigation or impact fees. Any credit shall not
exceed the total value of a Villages and Lawson Hills MPD-wide fire mitigation or impact
fee collected at the rates described above.
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F. Credit Assignment.

i. The Master Developer may elect at its sole discretion to transfer or assign any
credit it receives pursuant to this Section 13.4 to BD Lawson Partners, LP, or its
successors and assigns. The Master Developer and City agree that BD Lawson
Partners, LP, or its successors and assigns, may use such credit against existing or
future fire mitigation or impact fees for the Lawson Hills Master Planned
Development approved pursuant to City of Black Diamond Ordinance No. 10-947
dated September 20, 2010,

ii. The City agrees that the Master Developer, or its successors and assighs, may use
any fire mitigation or impact fee credit it receives from BD Lawson Partners, LP, or
its successors and assigns, against existing or future fire mitigation or impact fees
for The Villages MPD.

G. The City acknowledges and agrees that the fire mitigation contained in this Section 13.4
“ensures protection concurrent with project build out” {per Condition of Approval No.
100 of the MPD Permit Approval) and is consistent with the Biack Diamond
Comprehensive Plan.

13.5 MINE HAZARD RELEASE

All houses sold in classified or declassified coal mine hazard areas require a liability release from
the homeowner to the City consistent with BDMC 17.20.040.H (Exhibit “E”) and pursuant to
Condition of Approval No. 116 of the MPD Permit Approval. A copy of the release form is
included in Exhibit “M”.

13.6 FISCAL IMPACTS ANALYSIS
The terms and process for performing the fiscal analysis and evaluating fiscal impacts outlined

in the MPD and this Agreement are as foilows:

Concurrent with submittal of the first Implementing Project within a Phase, the Master
Developer shall submit for the Designated Official’s review and approval a fiscal analysis for the
entire Phase. The Designated Official shall, with the assistance of such professional fiscal
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analysis consuitant(s) selected by the Designated Official in his/her sole reasonable discretion
pursuant to Exhibit N, review and approve each fiscal analysis submitted by the Master
Developer for consistency with the following methodologies and assumptions.

1. The following sections provide parameters for the fiscal analysis.

a. Expenses and revenues for the following general fund departments will be

included in the fiscal analysis:

Legislative
Executive
Administration

City Clerk
v. Finance
vi. Information Services
vii. Facilities
viii. Legal
ix. Municipal Court
%. Police
xi. Fire
xii. EMS Supplies
xiii. Animal Control
xiv. Community Development
xv. Natural Resources
xvi. Economic Development
xvii. Parks & Recreation
xviii. Cemetery
xix. Central Services & Employee Recognition

b. Expenses and revenues for the following special revenue and utility funds will be
included in the fiscal analysis:

i. Street Fund

ii. Real Estate Excise Tax | &Il
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iii.  Criminal Justice Fund

iv. Stormwater Department

c. Expenses and revenues for the funds listed in subsections 1(a) and 1{b) to be
included in the fiscal analysis can be organized and presented to correspond to
the funds identified in the City’s budget, but this format is not required, and the
preparer of the fiscal analysis may use a different format.

d. The following will be excluded from the fiscal analysis:

vi.
vii.

viii.

Internal Service Funds — interfund transfers that are assumed to have no
net impact on total revenues and total expenses

Cable television = franchised activity assumed to be funded by user fees
Electric power — provided by repulated public utility assumed to be
funded by user fees

Natural gas — provided by regulated public utility assumed to be funded
by user fees

Schools — separate governmental entity

Solid waste — franchised activity assumed to be funded by user fees
Water (operations, capital and debt service) — enterprise activity
assumed to be funded by user fees

Wastewater {operations, capital and debt service} — enterprise activity
assumed to be funded by user fees

e. Expenses and revenues for the funds listed above in subsections 1{(a} and 1{b)

will be included in the fiscal analysis using one or more of the following methods

to be selected by the preparer of the fiscal analysis as reasonably agreed to by
the Designated Official and Master Developer:

A separate analysis for each fund {case study), or

Apply a per capita rate to the funds, or

Apply an indirect cost rate to the funds. The indirect cost rate shall be
reasonably acceptable to the Designated Official and Master Developer,
or
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iv.
V.

Level of service methodology, or

Comparable city methodology. For the purpose of this fiscal impact
analysis “comparable cities” are, in part or in whole, one or more cities in
the State of Washington that are comparable to Black Diamond’s
characteristics when the development in the Phase is completed. For
example, if the specific development phase being analyzed will increase
Black Diamond’s population to 8,000, the comparable cities used in the
fiscal analysis should have populations in a reasonable range from
moderately less than 8,000 to moderately more than 8,000. Population is
not the only determinant of comparability. Different comparable cities
may be used for different departments or functions in order to provide
the greatest comparability to Black Diamond’s characteristics when the
development in the Phase is completed. The selection of alternative cities
is subject to reasonable agreement by the Designated Official and Master
Developer.

e Selection of comparable cities to be used in the fiscal analysis
shall identify the factors used to identify and determine
comparability, including such factors as population, employment,
levels of service, services provided by city or by contract, etc.

¢ The comparable cities to be used in the fiscal analysis shall be
reasonably acceptable to the Designated Official and Master
Developer.

As of the date of this Agreement, the parties agree that the comparable city/case
study method shall be used for police, fire, public works and parks and
recreation departments and the per capita method shall be used for the
remaining general fund departments. The parties agree that the case study
method shall be used for the remaining special funds. Once a methodology is
selected, subsequent analyses should follow the same methodology unless
otherwise reasonably agreed to by the Designated Official and Master
Developer.
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The analysis shall present revenue, expenses and net position (surplus or deficit)
for each year of construction and carry two years beyond build-out of the Phase
being analyzed.

Year-end surplus or deficit of each fund shall be reported for each year. Annual
surpluses or deficits shall not be carried forward as fund balances. A separate
calculation of cumulative surplus or deficit shail be calculated for the end of each
year.

The completed fiscal impact analysis to be delivered to the City shall include the
study or report, and a copy of the spreadsheets used to calculate the revenue,
expenses, and net position. The study and/or spreadsheets shall identify the
source(s) or example(s) for data and clearly identify assumptions for which no
data sources or examples are provided.

Revenues and expenses for general fund departments that are determined to be
one time in nature will not be included in the fiscal analysis. These may include
the costs of planning, inspection and permit activities along with planning,
inspection, permitting and development impact fees. Provided, however, if the
building division is removed from the MDRT pursuant to the terms of the
Funding Agreement, only then would the revenues and expenses of the building
division be included in the fiscal analysis.

Each updated fiscal analysis shall confirm that revenue from The Villages MPD is
sufficient to maintain levels of service for police and fire services as such levels of
service are adopted in the Comprehensive Plan {Exhibit “E”).

2. Operating revenues will be calculated for the following sources using the methods
described for each source of revenue.,

d.

Property tax revenue will be calculated based on the estimated taxable value of
development multiplied by the levy rate for each applicable property tax paid to
the City, including any levy lid lifts that have been authorized.

Sales tax revenue will be calculated for (i} sales by businesses in the new
development, {ii) sales to residents and businesses in the City from businesses
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outside the City, (iii) sales to new development by existing businesses in the City,
and (iv) sales of construction materials for new construction:

i. Sales taxes from businesses in the City will be calculated based on typical
retail sales per square foot or per employee from the type(s) of
businesses expected in the new development. A separate tax rate shall
be used for restaurants and taverns. Since Black Diamond has too little
commercial property to serve as an accurate predictor of future taxable
sales, the sales taxes per square foot or per employee for this analysis
can be from one or more cities that are comparable to Black Diamond’s
characteristics when the development in the Phase is completed.

ii. Sales taxes from sales to residents and businesses in the City from
businesses outside the City (“streamlined sales tax”) will be calculated
based on typical sales taxes per capita {or household) and per employee
or square foot in the new development from sales from businesses
outside the City. Since Washington's experience with this revenue is
relatively new, sales taxes per capita, per household, and per business
can be from state or regional averages, or from one or more cities that
are comparable to Black Diamond’s characteristics when the
development in the Phase is completed. The analysis of streamlined sales
tax revenue should exclude sales taxes from new construction of the new
development which will be presented separately, as described below.

iii. Sales taxes from sales to new residents in the City from existing
businesses in the City will be calculated based on the lesser of (i) typical
sales taxes per capita and per employee of new development from sales
from existing businesses in the City or (ii) the percentage of household
income spent on retail goods captured by the existing businesses in the
City.

iv. Sales taxes from new consiruction will be calculated based on value of
taxable materials for construction of the new development.

¢, Utility tax revenue will be calculated for (i) utility taxes from residential property
and (ii} utility taxes from commercial property:
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i. Utility taxes from residential property will be calculated based on typical
utility tax revenue per dwelling or per capita from residential units in the
new development.

ii. Utility taxes from commercial property will be calculated based on typical
utility tax revenue per square foot or per employee from the type(s) of
businesses expected in the new development. Since Black Diamond has
toa little commercial property to serve as an accurate predictor of future
utility usage, the utility taxes square foot or per employee for this
analysis can be from one or more cities that are comparahle to Black
Diamond’'s characteristics when the development in the Phase is
completed.

Cable franchise revenue will be calculated based on per-person {Per Capita}.

Business license revenue will be calculated based on the number of business
establishments in the new development.

Intergovernmental revenue will be calculated for (i) entitlements and other
formulaic revenue, and {ii) grants and other non-formulaic revenue,

i. Entitlements and other formulaic revenue will be calculated based on the
basis used for distribution of each entitlement and other formulaic
source of revenue or on per-person (Per Capita).

ii. Grants and other non-formulaic revenue will be calculated based on per-
person (Per Capita).

Charges for service revenue, excluding Central Service allocation, will be
calculated based on per-person (Per Capita).

Central Service allocation will be calculated based on the City’s current method
of allocating central service costs. Any central service allocation that is for an
internal service fund shall be excluded (to be consistent with the parameters
listed in Section 1, above).

Municipal court revenue will be calculated based on per-person (Per Capita).
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Stormwater utility revenue will be calculated based on Equivalent Residential
Units {ERUs) from new development in a manner comparable to the City’s
existing system of ERUs for stormwater.

Other revenue will be calculated based on per-person {Per Capita). Other
revenue includes B & O Tax, Pull Tabs and Punch Board Tax, Gun Permits &
Fingerprinting, Interest, Surplus Equipment and Other Miscellaneous.

3. Operating expenses will be calculated using one of the methods in subsection 1{e).

d.

Efficiency factors or level of service adjustments may be applied to general fund
departments and special revenue funds as reasonably agreed to by the
Designated Official and Master Developer.

Calculate a reserve for operating funds equal to the current, calculated as a

percent of the fund, reserve as reflected in the City budget used for the fiscal
analysis.

4, Assumptions to be used in the fiscal analysis shall include the following.

a.

c.

d.

All revenues and expenses shall be in current dollars. No inflation adjustment
will be made to any revenues or expenses unless otherwise agreed to by the
Designated Official and Master Developer.

No revenues or expenses shall be calculated for “multiplier” impacts of indirect
increases in economic activity.

The value for residential units shall be based on market studies prepared by the
applicant and reasonably acceptable to the City, and shail examine the projected
sale or rental value of the proposed units.

The values for non-residential development shall be based on market studies
prepared by the applicant and reascnably acceptable to the City, and shall
examine the projected market value of the proposed nonresidential
development.
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e. The retail sales tax per square foot assumed for retail development will be
consistent with the amount of taxable sales typically required to justify retail
tenants occupying such properties.

f. Persons per household {pph) for the City and any comparable cities shall be as
indicated by the most recent U.S. Census unless more recent data is available
that is reliable and the source is clearly identified.

g. Square feet per employee shall be documented from sources reasonably
acceptable to the City.

h. Affordable units are provided through the diverse mix of product types for the
Implementing Projects, subject to the review and other requirements set forth in
the Condition of Approval Nos. 138 and 139, and Agreement section 11.8.

i. If another Implementing Project for another Phase is submitted prior to
completion of a previous Phase, the new fiscal analysis shall take into
consideration the incomplete portion of the previous Phase and re-analyze that
portion. Adjustments to the previous Phase may be necessary, and shall be
considered on a case by case basis.

5. Fiscal analysis results:

a. If the results of the fiscal analysis show a revenue deficit after application of a
credit equal to the Developer’s Total Funding Obligation pursuant to the terms of
the Funding Agreement, then the Master Developer shall prepare a
supplemental analysis proposing how any projected City fiscal shortfall should be
addressed. Possible options for addressing the shortfall may include, but are not
limited to:

i. The Master Developer may request to privatize certain facilities within
the project. The decision to accept any such request remains within the
sole, reasonable discretion of the City. The facilities may include:

* Retaining the right-of-way landscape maintenance obligation with
the Master Developer or a Homeowners' Association;
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¢ Not dedicating some Parks to the City or by dedicating the Parks,
but retaining Park maintenance obligations with the Master
Developer or a Homeowners' Association; or

* Not dedicating some private streets and/or cul-de-sacs serving
less than 50 homes to the City or by dedicating the streets but
retaining street maintenance obligations with the Master
Developer or a Homeowners’ Association.

ii. Pursuant to Condition of Approval No. 156, interim funding of necessary
service and maintenance costs (staff and equipment) between the time
of individual project entitlements and off-setting tax revenues. However,
if a deficit is projected as part of the fiscal analysis for Phase 3, then a
payment shall not be accepted by the City.

6. Annual review of Fiscal Results
a. As part of the Annual Review pursuant to the terms of the Funding Agreement,
the Designated Official and Master Developer shall meet to review the
projections of the Fiscal Analysis compared to the City's budget.

i. If interim funding is provided pursuant to subsection 5.a.ii above, then
the Annual Review shall include development of a payment schedule. The
payment schedule shall be determined by comparing the projected
revenues and expenses shown in the fiscal analysis to the City’s projected
budget for the upcoming calendar year.

In addition, the Black Diamond Staff and Facilities Funding Agreement is replaced for The
Villages MPD with The MPD Funding Agreement included in Exhibit “N”.

13.7 NOISE ATTENUATION

Pursuant to Condition of Approval No. 44 of the MPD Permit Approval, to provide construction
noise attenuation for existing residents adjoining The Villages MPD, the following shail apply to
Villages Development Parcels V1, V2, V10, V13, V15, V20, V49, V57, V60, and V71. For each of
the designated Development Parcels, the Master Developer, or its Transferee, shall:
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Offer to meet with the affected existing resident(s) to seek a mutual agreement
about mitigation to be provided, or if mutual agreement cannot be reached, then;
The Master Developer shall have the choice to provide either:

1. Mitigation consisting of a buffer, trail easement or other separator between the
edge of the development parcel and the property boundary that is 100-feet

wide, provided that trails, recreational facilities, stormwater facilities and similar
uses otherwise permitted for the MPD are allowed inside the 100-foot area; or
2. Mitigation consisting of all of the following:

a.

A construction noise attenuation barrier {i.e. berm, wall, or combination of
the two) on the development parcel, provided that if a buffer or trail
easement less than 100 feet adjoins the development parcel, the barrier may
be placed within that area,

Design, sizing, and placement of the noise attenuation barrier in a manner
intended to reduce noise from long term construction activities (i.e. activities
lasting & months or longer, such as construction hauling and including
loading/unloading of dump trucks),

Payment by the Master Developer to the City for its costs in commissioning
and obtaining a study to evaluate the noise barrier design and placement,
The noise study shall evaluate whether noise from long-term construction
activities will comply with the environmental noise limits in WAC 173-060-
040, and if the noise study concludes that an on-site noise barrier cannot
effectively control long-term construction noise to the degree that it
complies with WAC noise limits outside the adjoining existing homes,
additional mitigation measures intended to reduce interior sound levels will
be evaluated,

Any additional noise mitigation measures determined to be effective at
reducing interior sound levels (i.e. providing a reduction of exterior-to-
interior noise transmission at least 7 dBa more than provided by the existing
building envelope) shall be implemented so long as the adjoining owner
provides permission if the mitigation requires work on their property, and
At the applicant’s discretion, the noise barrier may be temporary (i.e.
removed after construction on cne of the designated parcels is complete) or
permanent.
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Mitigation under subsection ii{2) above shall be installed before construction activities begin on
the designated Development Parcel. In the event that lands adjacent to any of the designated
Development Parcels are acquired by the Master Developer of this MPD, this condition shall not
apply as to the acquired lands.

13.8 GREEN VALLEY ROAD

Pursuant to Condition of Approval No. 33(a) of the MPD Permit Approval, an expert study
entitled “SE Green Valley Road — Traffic Calming Strategies” dated November 29, 2010,
examined opportunities to limit MPD traffic using SE Green Valley Road, including an
assessment of potential traffic calming devices that could be used within the existing improved
right-of-way. Exhibit P includes the measures identified in that study, and describes the process
and timing required for the Master Developer to seek permits from King County should King
County allow installation ef the improvements, ineluding the provise that none of the measures
need to be implemented if not agreed to by the Green Valley Road Review Committee
established per Condition of Approval No. 33(b) of the MPD Permit Approval.

13.9 GENERAL GOVERNMENT FACILITIES MITIGATION

A. The City shall commission a study regarding general governmental facilities based, at a
minimum, on the Black Diamond Comprehensive Plan that are necessary for the City to
conduct its municipal business {“General Government Facilities Plan”} in order to
establish mitigation fee rates for such improvements. The General Government Facilities
Plan shall be commissioned by the City following execution of this Agreement and shall
be completed within twelve (12) months of commissioning the study. The scope of the
General Government Facilities Plan shall be limited to the following
improvements/facilities: City Hall, Municipal Court, Public Works (corporate yard
including vehicle storage, material storage, and vehicle maintenance), Police Station,
and associated equipment for each listed improvement/facility. The study shall be
funded through the MPD Funding Agreement (Exhibit “N”).

B. Impacts to general government facilities services resulting from the MPD shall be
mitigated as follows:
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i.  Payment of general government facilities mitigation fees at the following rate:
$1,750 per Single Family Dwelling Unit; $900 per Multi-family Dwelling Unit; and
$1.50/square foot of non-residential construction until the City adopts a City-
wide general government facilities mitigation fee schedule. Such mitigation fees
shall be due at time of building permit issuance for each single-family and multi-
family Dwelling Unit. Mitigation fees for non-residential construction shall be
due at Binding Site Plan or at building permit, whichever occurs first, and shall be
determined based on Floor Area. Provided, however, the general government
facilities mitigation fees paid by the applicant must be expended by the City on
the needed facilities outlined in the General Government Facilities Plan. To
confirm such expenditures, the City shall prepare an annual report of collections
and expenditures and provide said report to the Master Developer during the
Annual Review as defined in Exhibit “N”. Provided, further, the general
government facilities mitigation fees paid by the applicant must be expended or
encumbered for such permissible use within nine years of the City’s receipt or
thereafter returned to the applicant.

ii. When the City adopts a City-wide general government mitigation fee schedule
pursuant to the General Government Facilities Plan, future payment of general
government mitigation fees shall be at the rate adopted by the City general
government mitigation schedule.

iit.  If the City has not adopted a City-wide general government facilities mitigation
fee within three (3} years from the execution of this Agreement pursuant to
subsection (ii) above, then the Master Developer’s obligation to pay the
mitigation fees set forth in subsection (i) above shall be void and of no further
effect.

C. The Master Developer may also provide land for the purpose of construction of any the
facilities listed in the General Government Facilities Plan. The value of the land shall be
established at the time of dedication and shall be appraised, by an MAI certified
appraiser, at the fair market value of the underlying zoning and land use. The value of
the land shall be credited against any existing or future general government mitigation
fees. The credit shall not exceed the total value of a Villages and Lawson Hills MPD-wide
general government mitigation fee collected at the rates described above.
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D. The Master Developer may elect to construct, by a date reasonably acceptable to the
City, or contribute to the construction of any facility listed in the General Government
Facilities Plan as credit against existing or future general government mitigation fees.
Any credit shall not exceed the total value of a Villages and Lawson Hills MPD-wide
general government mitigation fee collected at the rates described above.

E. The Master Developer may elect at its sole discretion to transfer or assign any credit it
receives pursuant fo subsections C and D above to BD Lawson Partners, LP, or its
successors and assigns. The Master Developer and City agree that BD Lawson Partners,
LP, or its successors and assigns, may use such credit against existing or future general
government mitigation fees for the Lawson Hills Master Planned Development approved
pursuant to City of Black Diamond Ordinance No. 10-947 dated September 20, 2010.

F. The City agrees that the Master Developer, or its successors and assigns, may use any
general government mitigation or impact fee credit it receives from BD Lawson
Partners, LP, against existing or future general government mitigation fees for The
Villages MPD.

13.10 NEW TRANSPORTATION DEMAND MODEL

MPD Condition of Approval No. 11 requires the creation of a new transportation demand
model. In addition to the intersections and arterials outlined in MPD Condition of Approval No.
11, this new model shall include the intersection of Kanaskat Drive and Black Diamond-
Ravensdale Road.
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14.0 DEFINITIONS

w  Accessory Dwelling Unit ({ADU) — See BDMC 18.56.010{A)-(B) (Exhibit “E"}.

= Agreement — The Villages Master Planned Development Development Agreement
between City of Black Diamond, Washington and BD Village Partners, LP dated
and any amendments thereto.

* Baseball Diamond, Adult — A baseball field with infield, grass outfield, backstop, wing
fences and dugouts sufficient to meet fast pitch college/high school requirements. Does
not include outfield fences or artificial turf.

= Baseball field, Youth/Adult Softball — A baseball field with infield, grass outfield,
backstop, wing fences and dugouts sufficient to meet official Pony League requirements.
Does not include outfield fences or artificial turf.

= Basketball Court — A full size court with a paved surface and two hoops, as accepted by
the Designated Official. A half-sized court with paved surface and single hoop shall be
counted as one-half {0.5) of a Baskethall Court.

s  Black Diamond Engineering Design and Construction Standards — The 2009 Black
Diamond Engineering Design and Construction Standards as set forth in Exhibit “E” and
incorporated herein by this reference as if fully set forth herein.

= Black Diamond Municipal Code (BDMC) — The Black Diamond Municipal Code as set forth
in Exhibit “E” and incorporated herein by this reference as if fully set forth herein.

=  Build-Out Period — A “Build-Out” Period of fifteen (15} years execution of this Agreement
is established for all the Development and construction of uses in The Villages MPD. The
Build-Cut Period may be extended up to an additional five years for any Phase of the MPD
pursuant to BDMC 18.98.195.E (Exhibit “E").

= Commercial or Commercial Development — A development project consisting of office,
retail, restaurant or personal services.

*  Community Facilities District ~ As provided in RCW Chapter 36.145, a district designed to
provide financing for community facilities and local, subregional, and regional
infrastructure.

= Comprehensive Plan, Black Diamond — The City of Black Diamond Comprehensive Plan
dated lune 2009 adopted by Black Diamond Ordinance No. 09-908.

= Constructed — Bonded for or substantially completed.
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Construction Permits — Building, Utility Permits (utilities and streets), clearing, grading,
sign and landscaping approvals or similar administrative approvals and any modifications
thereto.

Cottage — A residential Dwelling Unit that is typically separate from its garage, and
sometimes is not adjacent to vehicular access.

Covington Transportation Mitigation Agreement - That certain agreement {titled
“Settlement Agreement”) entered into the 14" Day of December, 2010 by and between
BD Village Partners, LP, BD Lawson Partners, LP, and the City of Covington. A copy is
included as Exhibit “R”.

Day — Calendar day unless business day is specified.

Density — Number of dwelling units proposed on a parcel or within a development project
divided by its gross site area.

Design Guidelines, Design Review Committee (DRC) — The design guidelines adopted and
enforced by The Villages Homeowners’ Association or subset thereof.
Design Review Committee (DRC) — The committee established pursuant to Section 12.3.

Design Standards and Guidelines, MPD Framework — The design standards for Master
Planned Developments contained within the City’s Design Standards and Guidelines
adopted by reference in BDMC Chapter 18.74 dated June 18, 2009 set forth in Exhibit “E”.

Design Standards and Guidelines, MPD Project Specific — The design standards attached
to this Agreement as Exhibit “H".

Designated Official — The person, appointed by the City of Black Diamond Mayor,
empowered, authorized, and charged with the duty to administer, interpret, process and
approve plans as required by this Agreement and the BDMC.

Development — Al] structures and other modifications of the natural landscape above and
below ground or water, on a particular site.

Development Parcel — A parcel shown generally as an individual parcel on the MPD Site
Plan, Exhibit “U”.

Dwelling Unit — A building or portion thereof designed exclusively for residential purposes
providing complete housekeeping services for one family, built on-site or with factory
built components and meeting DRC Design Guidelines.

Ecology — Washington State Department of Ecology.
EIS — The Villages Final Environmental Impact Statement (“EIS”) dated December 2009.
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Expansion Parcels — Parcels adjacent to The Villages MPD identified on Exhibit “S” that
may be added to and developed as part of the MPD during the Build-Out Period pursuant
to the process outlined in Section 10.5 of this Agreement.

Floor Area See BDMC 18.100.310 (Exhibit “E”).

Floor Area Ratio (FAR}— The Floor Area (excluding Basements) of all buildings on a lot
divided by the area of that lot {including lot areas subject to easement(s)); provided that,
for Cottages, Single Family Attached and Multi-Family Buildings, FAR shall be calculated
based upon the combined total Floor Area of all Dwelling Units in a building(s) divided by
the combined total area of the building(s) development.

Football field, youth — A 370’ by 170’ level grass field with goal posts at both ends.

Funding Agreement - That certain agreement (titled “MPD Funding Agreement”) entered
into the day of , 2011 by and between BD Village Partners, LP, BD
Lawson Partners, LP, and the City of Black Diamond. A copy is included as Exhibit “N”.

Green, common — Semi-public, pedestrian-oriented passageways. They are intended for
the use of the residents of the homes that face directly onto them and act as a collective
front yard for them. They also serve as connectors between streets and serve as local
pathways through the neighborhood. Common greens open onto neighborhood streets
or directly onto residential boulevards.

Green Valley Road Review Committee — The committee described in Condition of
Approval No. 33(b)} of Exhibit C to Ordinance No. 10-946 {attached hereto as Exhibit “C").

Guidetti Parcel — That parcel iabeled “Guidetti Parcel” on Exhibit “B”.

Implementing Approval — An Implementing Project approval granted by the City
subsequent to the execution of this Agreement.

implementing Project — A development project subsequent to the execution of this
Agreement, which implements or is otherwise consistent with this Agreement and the
MPD Permit Approval, including but not limited to Construction Permits and Land Use
Permits.

Institutional Use — A quasi-public use or service including, but are not limited to, church,
daycare, community center, clubhouse, schools (primary, secondary, high school,
technical, university, business), cultural facilities {museum, performing arts center),
YMCA, Boys’ and Girls’ Club, and libraries.

Kiosk — A small structure, less than 200 gross square feet, often open on one or more
sides, used as a newsstand or booth for selling tickets, espresso, candy, ice cream or other
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sundries. Kiosks also include notice boards, community bulletin boards and similar
structures upon which advertiserments are posted.

Land Use Application — The various applications listed in Table 18-1 of BDMC 18.08.125
{(Exhibit “E”).

Land Use Permit — A Land Use Application approved by the City.

Lawson Hills MPD — The master planned development entitled “Lawson Hills” approved
by City of Black Diamond Ordinance No. 10-947 dated September 20, 2010.

Lawson North Triangle Property — The property that lies west of SR-169, consisting of
portions of Section 2 and 3, all in the city limits of Black Diamond.

Light industrial —Uses that include but are not limited to technology, biotechnology and
medical equipment, light manufacturing, wholesaling, mini-storage, distillery, brewery,
and winery.

Live/Work Unit — A unit located within the Mixed Use land use category on the MPD Site
Plan that is used for both a residence and a small business. For purposes of Dwelling Unit
counts, Live/Work Units are considered Multi-Family Units. Per page 3-18 of Chapter 3 of
the MPD Permit Application {(Exhibit “L”}), Live/Work Units are considered home
occupations subject to BDMC Ch. 18.54 (Exhibit “E”}.

Lot, Flag — A lot with a narrow lot frontage that serves as private road or driveway access
to a serving roadway, with the buildable area located to the rear of the lot.

Low Impact Development — A planning and engineering approach to site and stormwater
design that emphasizes conservation and the use of on-site natural features to protect
water quality.

Main Property — The contiguous property that lies west and south of Lake Sawyer Rd SE
and Auburn Black Diamond Rd, north of Green Valley Rd, and west of SR 169, all in the city
limits of Black Diamond.

Main Street — Street labeled as “Main Street” on Figure 6.3 of this Agreement.

Maple Valley Transportation Mitigation Agreement - That certain agreement (titled
“Mitigation Agreement”) entered into the 6t Day of October, 2010 by and between BD
Village Partners, LP, BD Lawson Partners, LP, and the City of Maple Valley and recorded on
the 22™ day of April, 2011, in the records of King County, Washington at AFN
20110422000249. A copy is included as Exhibit “Q”".

Master Developer — BD Village Partners, LP, so long as BD Village Partners, LP, owns the
majority of any then-undeveloped Development Parcel in The Villages MPD, or any
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Master Developer Transferee. Upon a transfer from BD Village Partners to a Master
Developer Transferee, all references in this Agreement to BD Village Partners shall be
deemed to be references to such Master Developer Transferee, or its successors as the
Master Development transferee.

Master Developer Transferee — A person or entity other than BD Village Partners, LP,
acquiring an interest or estate (except for security purposes only) in the majority of The
Villages Property or The Villages Expansion Parcels then owned by the BD Village Partners,
LP, including the then-undeveloped portion thereof, and including transfer of all interests
through foreclosure {judicial or non-judicial) or by deed in lieu of foreclosure. “Master
Developer Transferee” also means any successive person or entity similarly acquiring such
an interest or estate from a previous Master Developer Transferee.

Mixed Use — An area of pedestrian oriented development primarily intended for retail,
restaurant, other commercial uses and residential uses.

Model Home — Display home or apartment and related real estate sales and display
offices/activities.

MPD Permit — The City of Black Diamond’s adopted process for review and approval of an
application for a Master Planned Development Permit outlined in the City's MPD
development regulations codified at BDMC Chapter 18.98 (Exhibit “E”).

MPD Permit Application— The Villages Master Planned Development Application dated
May 11, 2009, and revised on December 31, 2009.

MPD Permit Approval — City of Black Diamond Ordinance No. 10-946 dated September
20, 2010 attached hereto as Exhibit “C”.

MPD Ordinance ~ Chapter 18.98 of the Black Diamond Municipal Code (Exhibit “E”).
MPD Site Plan — The site plan attached to this Agreement as Exhibit “U”.

MPD-H — A density range primarily for Multi-family Dwelling Units; however, limited
amounts of Single Family attached and detached Dwelling Units may also occur.

MPD-L — A density range primarily intended for Single Family detached residential
Development with a limited amount of Single Family attached residential.

MPD-M — A density range that is intended to include a wide variety of Dwelling Unit types,
including Single Family attached and detached and smaller Multi-Family buildings.

Multi-family Studio — A Dwelling Unit within a multi-family structure with no separate
bedroom space.

Multi-Family — Any residential structure that contains 5 or more Dwelling Units.
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Neighborhood Commercial — Corner store-style neighborhood commercial uses within
residential designated areas that are intended to enhance residents’ access to goods and
services needed daily in a setting that contributes to neighborhood character, encourages
pedestrian activity, reduces automobile use, and serves as a focus of neighborhood life as
described in Section 4.7.3 of this Agreement.

Noise Review Committee — The committee described in Condition of Approval No. 45 of
the MPD Permit Approval (attached hereto as Exhibit “C”).

Office — Office uses include, but are not limited to: general office, medical offices,
research and development, and business support services.

Open Space — Open Space means all areas shown as sensitive areas, Open Space, Trails or
Parks on the MPD Site Plan, Exhibit “U”, and any land subsequently designated as Park,
Open Space, or aesthetic stormwater pond through an Implementing Approval.

Park — A piece of land, whether publicly or privately owned, intended for passive or active
recreation, gathering space or Open Space. Parks may include a wide range of uses and
designs, including but not limited to: plazas, playfields, playgrounds, trails, gardens, pea
patches, natural areas, interpretive centers, camping, picnic areas, restrooms, utilities and
Open Space.

Park, Community — 1 acre or greater in size and are recreational destinations that serve
community-wide needs. They contain larger active recreational uses such as basketball,
volleyball, tennis, playgrounds and informal play fields and are used by all residents of the
community.

Park, Neighborhood — 0.5- 1 acres in size and differ from community parks in that they
serve the smaller recreational and social needs of a neighborhood. Smaller in scale and
amenities, they are a collection of residential-scale green spaces that accommodate a
range of neighborhood activities such as small playgrounds, sitting and picnic areas
including barbecues, and court sports such as basketball.

Park, Passive Use — An area or parcel of Open Space land either developed or
undeveloped that is intended for non-organized Recreational Uses.

Park, Pocket — One-half acre (0.5) or less in size and serve the informal needs of the
immediately adjacent residents. They provide very small intimate gathering places and
include tot-lots, seating areas or simply small gathering places for children to play. Pocket
parks are located and sized to fit the unique characteristics of the neighborhood design.

Phase or Phases — The MPD is planned in four Phases: Phase 1A, Phase 1B, Phase 2, and
Phase 3. The land area for each Phase, together with infrastructure plans for each Phase,
is shown in Exhibit “K”,
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Phasing Plan, MPD — Chapter 9 of the MPD Permit Application and attached hereto as
Exhibit “K”.

Plaza, Village Center — The plaza serves as the focal point of the Village Center and
accommodates passive uses by shoppers and their children. [t is a flexible space that is
comfortable for intimate conversations or people-watching but can also accommodate
larger gatherings of the entire community such as art festivals, sidewalk sales, and other
community celebrations.

Project-Level Facility — A street or utility facility that is necessary to serve only those land
uses located within the Project Site, regardless of the location of the street or utility
facility. If Project-Level Facilities for several Development Parcels are combined or shared,
they are still considered Project-Level Facilities.

Project Site — The entire area contained within The Villages MPD boundaries as described
and visually depicted in Exhibit “B”.

Public Use — A land use or service operated by a public entity. These include, but are not
limited to: schools, government offices, fire and police stations, water and sewer district
offices, public works storage yards, teen clubs, senior centers, community centers and
recreation centers, transit centers and park and ride lots.

Recreational Use — Recreational Uses include, but are not limited to: Parks, clubhouse,
open space, trails, golf courses, athletic, sports, and play fields, swimming pools,
campgrounds, and other indoor and cutdoor recreation facilities.

Regional Facility — An on- or off-site street or utility facility that serves land uses located
within and outside the Project Site, regardless of the location of the street or utility
facility.

Retail — Uses that provide services or sale of goods or merchandise to the public.
School - Institution of learning offering instruction in the several branches of learning and

study required by the Education Code of the State of Washington in grades kindergarten
through twelve, including associated meeting rooms, auditoriums and athletic facilities.

School Agreement — Comprehensive School Mitigation Agreement, dated January 24,
2011, between the City of Black Diamond, the Enumclaw School District and the Master
Developer, and approved by Black Diamend Resolution No. 11-727.

Sensitive Areas Ordinance — Black Diamond Municipal Code Chapter 19.10 as set forth in
Exhibit “E” and incorporated herein by this reference as if fully set forth herein.

Setback — A space, measured from the property line in, unoccupied by structures except
where encroachments are specifically allowed by this Agreement.
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Single Family — Any residential structure that contains four (4) or fewer residences
Dwelling Units.

Site Area — Area of land (expressed in gross square feet or gross acres) contained within
the boundary lines of an Implementing Project.

Site Plan Review — Site plan review is an evaluation of development plans to identify
compliance with applicable regulations, requirements and standards and to ensure that
development will protect the health, safety and general welfare of residents of the City.

Soccer Field — A 190’ X 300’ level, natural grass practice field.

Soccer Field, Micro — A level natural grass field with a minimum dimension of 60" X 12¢'
feet that may he combined with other informal space.

Street Standards — The City of Black Diamond’s street standards as set forth in Chapter 3
entitled “Transportation” of the Black Diamond Engineering Design and Construction
Standards {Exhibit “E”}.

TDR Ordinance — BDMC Chapter 19.24 adopted by Black Diamond Ordinance No. 895
dated 4/2/2009.

Temporary Use — Uses of a non-permanent nature including but not limited to: outdoor
art and craft shows and exhibits, retail sales of Christmas trees, agricultural or
horticultural products, firewood, seafood, and other items typically marketed seasonally;
mobile services such as veterinary services; group retail sales such as swap meets, flea
markets, parking lot sales, farmers’ markets, auctions etc; circuses, carnivals, fairs, or
similar transient amusement or recreational activities; sales offices; construction offices;
contractor staging areas and other similar activities.

Tennis Court — A single court tennis facility is 60’ X 120°, a double court is 108’ X 120" and
four court facility is 204’ X 120’. The court consists of chain link fence around the exterior
of the facility, one net per court and a paved interior surface.

Utility Facility, Major — Major Utility Facilities include, but are not limited to: water
towers, wastewater storage facilities, sewer lift stations, regional stormwater facilities,
electrical substations, telecommunication facilities and other similar utility facilities that
serve more than one neighborhood or subdivision.

Utility Facility, Minor — Minor Utility Facilities include, but are not limited to: Public or
private utility distribution and collection lines, rainwater dispersion facilities, stormwater
ponds, rain gardens and other similar facilities.

Utility Permit ~ The plans, profiles, cross sections, elevations, details, and supplementary
specifications signed by a licensed professional engineer and approved by the City that
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shows the location, character, dimensions, and details of the work 1o be performed. See
also Black Diamond Engineering Design and Construction Standards (Exhibit “E”), Section
1.2 entitled “Plans.”

Villages MPD, The — The master planned development entitled “The Villages” approved
by City of Black Diamond ordinance 10-946 dated September 20, 2010.

Village Center — The Villages Center consists of the mixed use Development Parcels shown
on the MPD Site Plan {attached hereto as Exhibit “U”).

Villages Property — The real property described and visually depicted in Exhibit “B” and to
which the MPD Permit Approval applies.

WSFFA — Water Supply and Facilities Funding Agreement dated August 11, 2003, as
amended by the First Addendum dated july 22, 2004.
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15.0 GENERAL PROVISIONS

15.1 BINDING EFFECT & VESTING

This Agreement constitutes and shall be recorded as a covenant running with the land,
benefiting and burdening the Project Site. This Agreement shall be binding upon and inure to
the benefit of the Master Developer and the City and to the successors and assigns of the
Master Developer and the City. All Development subject to the MPD Permit Approval shall be
developed in conformance with the MPD Conditions of Approval as set forth in “Ex. C —
Conditions of Approval” of Exhibit “C" attached hereto and incorporated herein by this
reference.

Pursuant to MPD Condition of Approval No. 159 of the MPD Permit Approval and per the Pre-
Application and Development Agreement between the Master Developer and City dated April
16, 2009, the MPD Permit Approval is vested to and governed by the City code and standards in
effect on June 28, 2009, the date the moratorium imposed by the City pursuant to Ordinance
No. 08-885, was lifted by the City Council’s adoption of Ordinance No. 09-313. All Development
within The Villages MPD shall be implemented through Implementing Projects. The
Implementing Projects of The Villages MPD shall be vested to and governed by the applicable
BDMC provisions and other City standards in effect as of the date of the MPD Permit Approval.
The applicable codes and substantive standards are included as Exhibit “E” and the MPD Permit
Approval is included as Exhibit “C”. Pursuant to BDMC 18.98.195(B) (Exhibit “E”), vesting as to
stormwater regulations shall be on a Phase by Phase basis as outlined in Section 7 of this
Agreement. Pursuant to BDMC 18.98.195(C) (Exhibit “E”), vesting as to conditions necessary to
meet the fiscal impacts analysis criteria required by Section 18.98.060(B}(6)(c) shall only be for
such period of time as is justified by the required updated analysis as outlined in Section 13.6 of
this Agreement. Updated building codes will apply pursuant to Subsection 12.8.1.

In accordance with RCW 36.70B.180, during the Build-Out Period the City shall not impose upon
The Villages MPD new or additional development standards except as set forth in this
Agreement ar to the extent required by a serious threat to public health and safety. Provided,
however, that this Agreement can be amended during the Build-Out Period in accordance with
the procedures in Section 10 of this Agreement and RCW 36.70B.170 through RCW 36.70B.210.
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Amendments of the MPD Permit Approval or this Agreement pursuant to Section 10 of this
Agreement do not affect vesting.

15.2 DUTIES OF MASTER DEVELOPER

Pursuant to Condition of Approval No. 6 of the MPD Permit Approval, a single Master
Developer {or Master Developer Transferee) shall be maintained throughout the life of this
Agreement. The Master Developer shall function as a single point of contact for City billing
purposes, shall function as a single authority for Agreement revisions and modifications, shall
provide to the City proof of Master Developer approval of all Implementing Project applications
(except building permits) filed by other parties prior to or with submittal to the City, and shall
be responsible for distributing Development Agreement entitlements and obligations and
administering such.

15.3 ASSIGNMENT

The parties acknowledge that the Development of The Villages MPD likely will involve sale,
conveyance or assignment of portions of the Project Site to third parties who will own, develop
and/or occupy portions of the Project Site and buildings thereon. BD Village Partners, LP shall
have the right from time to time to assign or transfer all or any portion of its respective
interests, rights or obligations under this Agreement or in The Villages MPD to a Master
Developer Transferee acquiring an interest or estate in all or a portion of the Project Site,
including a transfer of all interests through foreclosure (judicial or nonjudicial) or by deed in lieu
of foreclosure; provided: (i} BD Village Partners gives the City thirty (30) days prior written
notice of such assighment or transference; and (ii} BD Village Partners provides the City with a
copy of the executed assignment or transference document within ten {10) business days of
execution. Consent by the City shall not be required for any assignment or transfer of rights
pursuant to this Agreement.

In any such transfer or assignment, if the transferee or assignee assumes the obligations herein
pertaining to the property transferred or assigned, then the transferee or assignee shall be
entitled to all interests and rights and be subject to all obligations under this Agreement, and
BD Village Partners, LP shall thereupon be deemed released of liability under this Agreement
for the portion of the property transferred or assigned, whether or not such release is expressly
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stated in such transfer or assignment; provided, however, that BD Village Partners, LP shall
remain obligated for any outstanding mitigation measures set forth in this Agreement or in the
MPD Permit Approval as of the date of transfer or assignment that are not transferred or
assigned. BD Village Partners, LP shall also remain liable for any breach that occurred prior to
the transfer or assignment of rights to another pariy and for those portions of the Villages
Property still owned by BD Village Partners, LP. BD Village Partners shall advise prospective
fransferees or assignees that obligations of this Agreement may apply to the property upon
transfer or assignment.

15.4 GOVERNING LAW

This Agreement shall be governed by and interpreted in accordance with the laws of the State
of Washington.

15.5 SEVERABILITY AND WAIVER

If any portion of this Agreement is determined by a court of law to be unenforceable or invalid,
then the remaining portions of this Agreement shall remain in effect.

15.6 AUTHORITY

Each party represents and warrants to the others that the individuals signing below have full
power, authority and legal right to execute and deliver this Agreement and thereby to legally
bind the party on whose behalf such person signed.

15.7 EXHIBITS

The exhibits to this Agreement are hereby incorporated herein as though fully set forth as
terms of this Agreement. The exhibits are:

Exhibit “A” — Removed. Please see Exhibit “U”.
Exhibit “B” — Legal Description and Parcel Map
Exhibit “C”" — MPD Permit Approval

Exhibit “D” — Summary of Prior Agreements
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Exhibit “E” — City of Black Diamond Municipal Code

Exhibit “F” — Traffic Monitoring Plan

Exhibit “G” — Constraint Maps

Exhibit “H” — MPD Project Specific Design Standards and Guidelines
Exhibit “I” — High Density Residential Supplemental Design Standards and Guidelines
Exhibit “)” — Construction Waste Management Plan

Exhibit “K” — MPD Phasing Plan

Exhibit “L” — Excerpts from Chapter 3 of MPD Permit Application
Exhibit “M"” — Mine Hazard Release Form

Exhibit “N” — MPD Funding Agreement

Exhibit “0” = Stormwater Monitoring

Exhibit “P” — Green Valley Road Measures

Exhibit “Q” — Maple Valley Transportation Mitigation Agreement
Exhibit “R” — Covington Transportation Mitigation Agreement

Exhibit “S” — Potential Expansion Areas

Exhibit “T” — Impact Fees for Fire Protection Facilities dated 1-13-2011
Exhibit “U” — Updated MPD Site Plan

Amendments to the Exhibits shall be approved through the process (if any) set forth in that
Exhibit or, if no process for amendment is set forth in the Exhibit, as a Minor Amendment
pursuant to Section 10.4.2. Amendments to this Agreement to reflect changes to Exhibits H, J,
K, M, N, Q and R shall be processed as Minor Amendments to this Agreement pursuant to
Section 10.4.2. Many of the Exhibits to this Agreement, as well as some of the figures contained
in this Agreement’s text are in color or include other features that provide clear illustration;
however, this format is not yet acceptable by the King County Recorder’s Office for permanent
recording. Accordingly, the parties agree that following mutual execution of this Agreement,
any non-recordable format Figures and Exhibits will be replaced in the Agreement with a page
stating: “Figure X-Y [Exhibit X] is kept on file with the City of Black Diamond and is availabie for
public review at the Community Development Department during business hours.”
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15.8 TIME IS OF THE ESSENCE

Time is of the essence of this Agreement.

15.9 INTERPRETATION

This Agreement has been reached as a result of arm’s length negotiations with each party
represented by counsel, and thus no presumption of draftsmanship shall be used in interpreting
this Agreement.

15.10 INTEGRATION

This Agreement is the complete expression of the terms hereto and any oral representations or
understandings not incorporated herein are excluded. Waiver of any default will not be
deemed to be a waiver of any subsequent default. Waiver or breach of any provision of the
Agreement will not be deemed to be a waiver of any other provision or subsequent breach and
will not be construed to be a modification of the terms of the Agreement unless stated to be
such through written approval by the Party charged with so waiving or modifying the terms of
the Agreement, which written approval will be attached to the original Agreement.

15.11 NO THIRD-PARTY BENEFICIARY

This Agreement is made and entered into for the sole protection and benefit of the parties
hereto and their successors and assigns. No other person shall have any right of action based
upon any provision of this Agreement, with the sole exception of the City of Maple Valley as
described in subsection 12.10.4.

15.12 OTHER NECESSARY ACTS

The parties shall execute and deliver to each other all other further instruments and documents
that are reasonably necessary to carry out and implement the Agreement.

15.13 REMEDIES

The parties may, in addition to any other rights or remedies, take action to cure, correct, or
remedy any default; enforce any covenant or agreement herein; enjein any threatened or
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attempted violation thereof; enforce by specific performance the obligations and rights of the
parties hereto; or obtain any remedies consistent with the foregoing and the purposes of this

Agreement.

15.14 NOTICE

Any demand, request or notice which either party hereto desires or may be required to make
or deliver to the other shall be in writing and shall be deemed given when personally delivered,
or successfully transmitted by facsimile transmission, or when actually received after being
deposited in the United States Mail in registered or certified form, return receipt requested,

addressed as follows
To the City:

BD Village Partners:;

, Mayor

City of Black Diamond

PO Box 599

Black Diamond, WA 98010
Facsimile: (360) 886-2592

Mike Kenyon

City Attorney

11 Front Street S

Issaquah, WA 98027-3820
Facsimile: {425) 392-7071

Brian Ross

BD Village Partners, L.P.

10220 NE Points Drive, Suite 310
Kirkland, WA 28033

Facsimile: (425) 898-2139

Nancy Bainbridge Rogers
Cairncross & Hempelmann, P.S.
524 Second Avenue, Suite 500
Seattle, WA 98104-2323
Facsimile: {206) 587-2308
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15.15 COUNTERPARTS

This Development Agreement may be executed in counterparts, each of which shall be deemed
an original.

15.16 TERM

“Build-Out” Period of fifteen (15) years following the date of the MPD Permit Approval is
established for all the Development and construction of uses in The Villages MPD as authorized
in BDMC 18.98.195(A) (Exhibit “E”) and RCW 36.70B.170(3}(i). The Build-QOut Period may be
extended up to an additional five years for any Phase of The Villages MPD pursuant to BDMC
18.98.195(E) (Exhibit “E”).

The Term of this Agreement shall be from the date written in the first paragraph of this

Agreement till the expiration of the Build-Out Period, as may be extended. In no event, shall the
Build-Out Period for all Development and construction exceed twenty {20} years.

[Signatures appear on the following page]
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CITY OF BLACK DIAMOND

Rebecca Olness, Mayor

Attest:

Brenda Martinez, City Clerk

Approved as to Form:

, City Attorney

BD VILLAGE PARTNERS, L.P., a Washington limited
partnership

By: Yarrow Bay Development, LLC, a
Washington limited liability company, its

General Partner

By: BRNW, Inc., a Washington
corporation, its Member

By:

Brian Ross, President
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CITY OF BLACK DIAMOND BD VILLAGE PARTNERS, L.P., a Washington limited
partnership
\Jéé,uz,v @Quu—g/ By: Yarrow Bay Development, LLC, a
Rebecca Oiness, Mayor Washington limited liability company, its

General Partner
Attest:

Lurate L o
renda Martinez, Ci rk
Brenda Martinez, City Cle oy M@)

Approyed as to Form: Brian Ross, President

[y
i(rg‘ yos Digme/ , City Attorney
Plec

By: BRNW, inc., a Washington
corporation, its Member
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STATE OF WASHINGTON }
] ss.

COUNTY OF KING }

On this ‘Zm day of DQCE'\"{'\\SQY'_ZC}lI, befare me, the undersigned, a
Notary Public in and for the State of Washington, duly commissioned and sworn
personally appeared Brian Ross, known to me to be the President of BRNW, Inc., a
member of Yarrow Bay Development, LLC, a general partner of BD VILLAGE PARTNERS,
LP, the limited partnership that executed the foregoing instrument, and acknowledged
the said instrument to be the free and voluntary act and deed of said limited
partnership, for the purposes therein mentioned, and on oath stated the he was

authorized to execute said instrument.

| certify that | know or have satisfactory evidence that the person appearing
before me and making this acknowledgment is the person whose true signature appears

on this document.
WITNESS my hand and official seal hereto affixed the day and year in the

certificate above written.

~.\\\\‘\.\\“““ l“l
SON gy, ! ’ft

Medoin Nelson QU\OKHSWLG N

,,ﬁ@‘:mm.ﬁue
FJ 2 f:;" %% : (Print Iime of notary)
= =’¢ Z
H ;;"8 - 'E*;@ P NOTARY PUBLIC in and for the State of
% ? A © HE Washington, residing at QQONP U\
"{-'&", T e F&E My commission expires |- Z9-1S
W7 i 7~29 A9 AF A
I,I'z' 'lln\\\\\\\\ ‘\G &
'ff" w 5 \‘\‘-
LTI
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STATE OF WASHINGTON )
) ss.
COUNTY OF KING )

On this day personally appeared before me 1@6& Qlazsg, to me known
to be []j %ﬁj&{ of the City of Black Diamond, a Washington non charter code
city that exécuted the within and foregoing instrument, and acknowledged the said
instrument to be the free and voluntary act and deed of said corporation, for the uses

and purposes therein mentioned, and on oath stated that Dluees is
authorized to execute said instrument.

GIVEN under my hand and official seal this %y of }&’L{L(M , 2011,
E’Uﬁfﬁ()f 1 Vﬁ'éé[

(Print name of notary)
NOTARY PUBLIC in and for the State of
Washington, residing at MMW

My commission expires _ 3 15| 20(72-

I

e & VA
U e A%
g
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